
Law of Presidential Power: Course Requirements and Schedule of Readings

Professor Shane Spring 2015
M-W 10:10-11:00 a.m. Room 351

Text: Our text for this class will be PETER M. SHANE AND HAROLD H. BRUFF, SEPARATION OF POWERS

LAW: CASES AND MATERIALS (3D ED. 2011), along with a photocopied supplement available from the
Registrar’s Office.  I have tried to pace the volume of reading evenly so as not to discourage in-depth
analysis of the materials assigned.  Please do not assume, unless I make an announcement to this effect,
that our failure to cover an assignment completely in the session designated should delay your
preparation of any subsequent assignment.  Also, if, in covering those points that I think are important or
especially difficult, I should neglect some point of interest to you, please feel free to raise your question
in class or after.

Class Attendance: No student shall be permitted to take the final examination who misses more than 8
class sessions during the semester, unless that student negotiates with me (a) an appropriate grading
sanction to penalize excessive absence, or (b) additional course work that shall be performed as a
prerequisite to taking the final exam.  (In other words, eight absences for any reason are permissible,
although not encouraged!)  The justifications, if any, for your absences shall not excuse the application
of this rule, but may affect the grading sanction or work penalty imposed.  The purpose of this rule is not
to “punish” absence, but to help insure mastery of the subject consistent with course credit.

Evaluation: Your grade will be based 20 per cent on class participation and 80 per cent on a blind-
graded take-home final exam.  In terms of computing your class participation score, you will get 1 point
for every class attended, and I reserve the right to add up to 1-2 points for any class in which your
participation reveals unusual insight into, or engagement with, the material.  (“Insight” does not mean
“agreement with the instructor!”)  You can not lose participation points for asking even those questions
you think might be “too dumb” to ask in class.  I guarantee that any question that occurs to you is on
someone else’s mind, too; you do everyone a favor by asking. 

You will also note that, throughout the schedule of readings, I have designated a dozen “case studies,”
although that’s perhaps a misnomer.  These are problems or areas of current controversy that can really
help us focus on the role of the President’s legal advisors.  Part of everyone’s participation will be
serving as “point person” for the discussion of one of these case studies.  All that role entails is being
able to lead off the class’s discussion by responding to some general questions I will give you in advance
to guide your reading of the materials.  Successful completion of this role will also add 2 points to your
class participation score.

Law and Politics:  If our group resembles the prior offerings of this class, we will probably find that
opinions on the issues we discuss will stretch across a pretty wide spectrum.  It is my experience in this
area that political opinions range widely from “champions of a very strong executive,” or
“presidentialists,” to “champions of strong checks and balances, or “constitutional pluralists.”  One
interesting aspect of separation of powers law is that this division of opinion does not always map very
neatly onto “Republican v. Democrat” or “liberal v. conservative.”  In any event, the following may be a
good form of self-discipline: When assessing a legal question, ask yourself whether your analysis would
be changed if the sitting President were your most or least favorite President so far in your lifetime.  If
your candid self-diagnosis is, “Maybe,” then you may want to look harder at the law!  In any event, I
hope people will share their views freely.  Having a variety of legal and political views in the class will
help all of us (a) to form deeper insights into the relationship between our own political and legal views



and (b) to learn to anticipate more thoughtfully how people who disagree with us politically may or may
not wind up disagreeing with us legally. 

Electronics:  Our class will operate with a “no laptop” – or, more accurately, “no computing
device” – policy.  That is, unless students are required to use an electronic note taking device as a
disability accommodation, laptops, tablets, and all other electronic communication devices
should be turned off while class in session.  For those interested in the rationale, I’m happy to
recommend some short readings on the impact of computer use on classroom pedagogy.

I do use PowerPoint slides in class as a substitute for the blackboard.  All slides, however,
will be posted to the class’s TWEN website, so there will be no need to copy down the content of
the slides into your notes.  

Phone: 688-3014
E-Mail: shane.29@osu.edu

Topic Reading

1 I.  Introduction
A. General overview 3-33, 1218-1225

2 B. Judicial review of the executive 35-49

3 C. The interplay of statutes and Article II as
sources of executive power

49-78

4 D. The nondelegation doctrine 102-122

5 E. Executive orders
CASE STUDY 1: Obama executive orders re: employees of
federal contractors

122-130; Exec. Orders 13658,
13672, and 13673 

6 II. The Political Branches’ Core Powers
A. The executive’s “big gun”: The veto power

(and signing statements) 137-151

7 B. Legislative vetoes 151-169

8 C. Congress’s “big gun”: The power of the purse
CASE STUDY 2:  The Antideficiency Act and Government
Shutdowns

Applicability of the
Antideficiency Act Upon a
Lapse in an Agency’s
Appropriation; Authority for
the Continuance of
Government Functions
During a Temporary Lapse in
Appropriations

9 III. Mechanisms of Executive Accountability
A. Impeachment 207-234
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10 B. Individual liability 250-267; Ashcroft v. al-Kidd

11 C. Executive privilege
1. In judicial proceedings 279-311

12 2. Before Congress 312-335

13 CASE STUDY 3: Fast and Furious Documents
CASE STUDY 4: Testimony of White House Aides

Assertion of Executive
Privilege over Documents
Generated in Response to
Congressional Investigation
into Operation Fast and
Furious; Immunity of the
Assistant to the President and
Director of the Office of
Political Strategy and 
Outreach From Congressional
Subpoena

14 CASE STUDY 5: May Congress mandate the prosecution
of executive branch officials held in contempt?

Prosecution for Contempt of
Cong. of an Executive Branch
Official Who Has Asserted A
Claim of Executive Privilege

15 IV. Control of Administration by the Elected Branches
A. Executive branch appointments 381-392, 454-472

16 CASE STUDY 6: Recess Appointments NLRB v. Noel Canning;
Lawfulness of Recess
Appointments During a
Recess of the Senate
Notwithstanding Periodic Pro
Forma Sessions

17 B. Judicial appointments 393-408

18 C. Removals 408-433

19 D.  Morrison v. Olson: An Unstable Synthesis?
436-454

20 E. White House Management of the Bureaucracy
472-495, 516-522

21 CASE STUDY 7: EO 12291 and Its Successors 495-511, 1207-1217, Exec.
Orders 13,563 and 13,579 

22 F.  Presidents and Law Enforcement
1. Dealing with statutes deemed

unconstitutional

CASE STUDY 8: The Non-Defense of DOMA

522-524, 533-548; Letter from
the Attorney General to
Congress on Litigation
Involving the Defense of
Marriage Act



23 2. Discretion in statutory enforcement

CASE STUDY 9: Deferred Deportation programs

557-563; The Department of
Homeland Security’s
Authority to Prioritize
Removal of Certain Aliens
Unlawfully Present in the
United States and to Defer
Removal of Others 

24 V. National Security Powers
A. Overview 583-603

25 CASE STUDY 10: Congressional Regulation of Diplomacy Constitutionality of Section
7054 of the Fiscal Year 2009
Foreign Appropriations Act;
Zivotovsky v. Clinton [or v.
Kerry, if decided]

26 B. Treaty powers 603-636

27 C. Executive agreements 636-668

28 D. Control of classified information 668-693

29 E. Foreign intelligence surveillance 693-736

30 F. Intelligence oversight 736-770

31 VI. War Powers
A. Overview 805-840

32 B. War Powers Resolution 844-852, 894-900

33 C. Unilateral Presidential War-Making After
Vietnam 856-878

34 CASE STUDY 11: Libya Authority to Use Military
Force in Libya; Briefing
Paper:  United States
Activities in Libya 

35 D.  Persian Gulf and Iraq Wars 900-921

36 CASE STUDY 12: An AUMF for ISIS? A New Authorization for Use
of Military Force Against the
Islamic State: Comparison of
Current Proposals in Brief;
Principles to Guide
Congressional Authorization
Of the Continued Use of
Force Against ISIL; Chesney,
et al., A Draft AUMF to Get
the Discussion Going



37 E. Judicial Review Of War-Making 879-894, 921-934

38 F. Presidential Wartime Powers Off the
Battlefield
1. Presidential regulation of citizens 936-958

39 Continued 958-987

40 2. Treatment of non-citizen enemy
combatants

988-1029

41 VII. The Electoral College 1066-1083

42 VIII.  The Role of the Government Lawyer Reconsidered 1029-1050; Principles to
Guide the Office of Legal
Counsel 


