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Applicability of the Antideficiency Act Upon a 
Lapse in an Agency’s Appropriation

If, after the expiration of an agency’s appropriation, Congress has not enacted an appro
priation for the immediately subsequent period, the agency may obligate no further 
funds except as necessary to bring about the orderly  termination o f its functions, and 
the obligation or expenditure o f funds for any purpose not otherw ise authorized by law 
would be a violation o f the Antideficiency Act.

The manifest purpose o f the Antideficiency Act is to insure that Congress will determine 
for what purpose the governm ent’s m oney is to be spent and how much for each 
purpose.

Because no statute generally permits federal agencies to incur obligations without appro
priations for the pay o f employees, agencies are not, in general, authorized to employ 
the services o f their employees upon a lapse in appropriations.

April 25, 1980

T h e  P r e s i d e n t

M y  D e a r  M r .  P r e s i d e n t :  Y o u  have requested my opinion whether an 
agency can lawfully permit its employees to continue work after the 
expiration of the agency’s appropriation for the prior fiscal year and 
prior to any appropriation for the current fiscal year. The Comptroller 
General, in a March 3, 1980, opinion, concluded that, under the so- 
called Antideficiency Act, 31 U.S.C. § 665(a), any supervisory officer 
or employee, including the head of an agency, who directs or permits 
agency employees to work during any period for which Congress has 
not enacted an appropriation for the pay of those employees, violates 
the Antideficiency Act. Notwithstanding that conclusion, the Comp
troller General also took the position that Congress, in enacting the 
Antideficiency Act, did not intend federal agencies to be closed during 
periods of lapsed appropriations. In my view, these conclusions are 
inconsistent. It is my opinion that, during periods of “lapsed appropria
tions,” no funds may be expended except as necessary to bring about 
the orderly termination of an agency’s functions, and that the obligation 
or expenditure of funds for any purpose not otherwise authorized by 
law would be a violation of the Antideficiency Act.

Section 665(a) of Title 31 forbids any officer or employee of the 
United States to:

Involve the Government in any contract or other obliga
tion, for the payment of money for any purpose, in
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advance of appropriations made for such purpose, unless 
such contract or obligation is authorized by law.

Because no statute permits federal agencies to incur obligations to pay 
employees without an appropriation for that purpose, the “authorized 
by law” exception to the otherwise blanket prohibition of § 665(a) 
would not apply to such obligations.1 On its face, the plain and unam
biguous language of the Antideficiency Act prohibits an agency from 
incurring pay obligations once its authority to expend appropriations 
lapses.

The legislative history of the Antideficiency Act is fully consistent 
with its language. Since Congress, in 1870, first enacted a statutory 
prohibition against agencies incurring obligations in excess of appropria
tions, it has amended the Antideficiency Act seven times.2 On each 
occasion, it has left the original prohibition untouched or reenacted the 
prohibition in substantially the same language. With each amendment, 
Congress has tried more effectively to prohibit deficiency spending by 
requiring, and then requiring more stringently, that agencies apportion 
their spending throughout the fiscal year. Significantly, although Con
gress, from 1905 to 1950, permitted agency heads to waive their agen
cies’ apportionments administratively, Congress never permitted an 
administrative waiver of the prohibition against incurring obligations in 
excess or advance of appropriations. Nothing in the debates concerning 
any of the amendments to or reenactments of the original prohibition 
has ever suggested an implicit exception to its terms.3

The apparent mandate of the Antideficiency Act notwithstanding, at 
least some federal agencies, on seven occasions during the last 30 years, 
have faced a period of lapsed appropriations. Three such lapses oc
curred in 1952, 1954, and 1956.4 On two of these occasions, Congress 
subsequently enacted provisions ratifying interim obligations incurred 
during the lapse.5 However, the legislative history of these provisions

’ A n exam ple o f  a s ta tu te  tha t w ou ld  perm it th e  in cu rrin g  o f  ob liga tions in excess o f  a p p ro p ria tio n s  
is 41 U .S.C . § 11, pe rm itting  such  co n tra c ts  fo r “c lo th in g , subsistence , fo rage , fuel, q u arte rs , tra n sp o r
ta tion , o r  m edical and  hospital supplies*’ fo r the  A rm ed  F o rces . See  15 O p. A tt 'y  G en . 209. See also 25 
U .S .C  § 9 9  and 31 U .S .C  §668 .

2 A ct o f  M arch  3, 1905, ch . 1484, § 4 , 33 S la t. 1257; A c t o f  Feb. 27, 1906, ch . 510, § 3, 34 S ta t. 48; 
A ct o f  Sept. 6, 1950, ch . 896, § 1211, 64 S ta t. 765; Pub. L. 85-170, § 1401, 71 S tat. 440 (1957); Pub. L. 
93-198, §4 2 1 , 87 S tat. 789 (1973); Pub. L. 93-344, § 1002, 88 S ta t. 332 (1974); Pub. L . 93-618, 
§ 175(a)(2), 88 S tat. 2011 (1975).

3 T h e  p roh ib ition  against incu rrin g  o b liga tions  in excess o f  a p p ro p ria tio n s  w as en a c ted  in 1870, 
am ended  sligh tly  in 1905 and  1906, and  reen ac ted  in its m odern  version  in 1950. T h e  re levan t 
leg islative deba tes o c c u r  at C ong . G lobe, 41st C ong ., 2d Sess. 1553, 3331 (1870); 39 C ong . R ec . 3687- 
692, 3780-783 (1905); 40 C ong . Rec. 1272-298, 1623-624 (1906); 96 C ong . R ec. 6725-731, 6835-837, 
11369-370(1950).

4 In  1954 and  1956, C ong ress  enac ted  tem p o ra ry  ap p ro p ria tio n s  m easures la ter than  Ju ly  1, the  start 
o f  fiscal years 1955 and  1957. A c t o f  Ju ly  6, 1954, ch . 460, 68 S tat. 448; A c t o f  Ju ly  3. 1956, ch . 516, 
70 S tat. 496. In  1952, C o n g ress  enac ted , tw o  w eeks late, supp lem enta l ap p ro p ria tio n s  fo r fiscal yea r 
1953 w ith o u t hav ing  p rev io u sly  en a c ted  a  te m p o ra ry  ap p ro p ria tio n s  m easure. A c t o f  Ju ly  15, 1952, ch. 
758, 66 S tat. 637.

5 A c t o f  Ju ly  15, 1952, ch . 758, § 1414, 66 S ta t. 661; A c t o f  A ug. 26, 1954, ch . 935, § 1313, 68 Stat. 
831.
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does not explain Congress’ understanding of the effect of the 
Antideficiency Act on the agencies that lacked timely appropriations.6 
Neither are we aware that the Executive Branch formally addressed the 
Antideficiency Act problem on any of these occasions.

The four more recent lapses include each of the last four fiscal years, 
from fiscal year 1977 to fiscal year 1980. Since Congress adopted a 
fiscal year calendar running from October 1 to September 30 of the 
following year, it has never enacted continuing appropriations for all 
agencies on or before October 1 of the new fiscal year.7 Various 
agencies of the Executive Branch and the General Accounting Office 
have internally considered the resulting problems within the context of 
their budgeting and accounting functions. Your request for my opinion, 
however, apparently represents the first instance in which this Depart
ment has been asked formally to address the problem as a matter of 
law.

I understand that, for the last several years, the Office of Manage
ment and Budget (OMB) and the General Accounting Office (GAO) 
have adopted essentially similar approaches to the administrative prob
lems posed by the Antideficiency Act. During lapses in appropriations 
during this Administration, OMB has advised affected agencies that 
they may not incur any “controllable obligations” or make expenditures 
against appropriations for the following fiscal year until such appropria
tions are enacted by Congress. Agencies have thus been advised to 
avoid hiring, grantmaking, nonemergency travel, and other nonessential 
obligations.

When the General Accounting Office suffered a lapse in its own 
appropriations last October, the Director of General Services and Con
troller issued a memorandum, referred to in the Comptroller General’s 
opinion,8 indicating that GAO would need “to restrain our FY 1980 
obligations to only those essential to maintain day-to-day operations.” 
Employees could continue to work, however, because of the Director’s 
determination that it was not “the intent of Congress that GAO close 
down.”

M n 1952, no  te m p o ra ry  ap p ro p ria tio n s  w e re  enac ted  fo r fiscal yea r 1953. T h e  supp lem enta l a p p ro 
pria tions  m easure e n a c ted  on  Ju ly  15, 1952 d id , h o w ev e r , inc lude a p rov is ion  ra tify ing  obligations 
in c u rred  on  o r  since Ju ly  1, 1952. A c t o f  Ju ly  15, 1952, ch . 758, § 1414, 66 S ta t. 661. T h e  ratifica tion  
w as in c luded , w ith o u t e lab o ra tio n , in th e  H ouse  C o m m ittee -rep o rted  bill, H. R ep . N o. 2316, 82d 
C o n g ., 2d Sess. 69 (1952), and  w as not deb a ted  on  the  floor.

In 1954, a te m p o ra ry  ap p ro p ria tio n s  m easure fo r fiscal yea r 1955 w as p resen ted  to  the  P residen t on 
Ju ly  2 and  signed  on  Ju ly  6. A c t o f  Ju ly  6, 1954, ch . 460, 68 S tat. 448. T h e  S enate  C om m ittee  on 
A p p ro p ria tio n s  subsequen tly  in tro d u ced  a f loo r am endm en t to  th e  ev en tual supp lem enta l ap p ro p ria 
tions m easure  th a t ratified  ob lig a tio n s  in c u rred  on o r  afte r  Ju ly  1, 1954, and  w as ac cep te d  w ithou t 
deba te . A c t o f  A ug . 26, 1954, ch . 935, § 1313, 68 S ta t. 831. 100 C ong . R ec . 13065 (1954).

In  1956, C o n g ress ’ te m p o ra ry  a p p ro p ria tio n s  m easure  w as passed on  Ju ly  2 and  ap p ro v ed  on  Ju ly  3. 
A c t o f  Ju ly  3, 1956, ch . 516, 70 S ta t. 496. N o  ra tifica tion  m easure fo r p o st-Ju ly  1 ob liga tions w as 
enac ted .

7 P ub. L. 94-473, 90  S ta t. 2065 (O ct. I I ,  1976); P ub. L. 95-130, 91 S tat. 1153 (O ct. 13, 1977); Pub. 
L . 95-482 , 92 S tat. 1603 (O ct. 18, 1978); P ub. L. 96-86 , 93 S tat. 656 (O ct. 12, 1979).

8T h e  e n tire  m em o ran d u m  ap p e a rs  at 125 C on g . R ec . S13784 (daily  ed . O c t. 1, 1979) [rem arks o f  
Sen. M agnuson].
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In my view, these approaches are legally insupportable. My judg
ment is based chiefly on three considerations.

First, as a matter of logic, any “rule of thumb” excepting employee 
pay obligations from the Antideficiency Act would have to rest on a 
conclusion, like that of the Comptroller General, that such obligations 
are unlawful, but also authorized. I believe, however, that legal author
ity for continued operations either exists or it does not. If an agency 
may infer, as a matter of law, that Congress has authorized it to operate 
in the absence of appropriations, then in permitting the agency to 
operate, the agency’s supervisory personnel cannot be deemed to vio
late the Antideficiency Act. Conversely, if the Antideficiency Act 
makes it unlawful for federal agencies to permit their employees to 
work during periods of lapsed appropriations, then no legislative au
thority to keep agencies open in such cases can be inferred, at least 
from the Antideficiency Act.

Second, as I have already stated, there is nothing in the language of 
the Antideficiency Act or in its long history from which any exception 
to its terms during a period of lapsed appropriations may be inferred. 
Faithful execution of the laws cannot rest on mere speculation that 
Congress does not want the Executive Branch to carry out Congress’ 
unambiguous mandates.

It has been suggested, in this regard, that legislative intent may be 
inferred from Congress’ practice in each of the last four years of 
eventually ratifying obligations incurred during periods of lapsed appro
priations if otherwise consistent with the eventual appropriations.9 Put
ting aside the obvious difficulty of inferring legal authority from expec
tations as to Congress’ future acts, it appears to me that Congress’ 
practice suggests an understanding of the Antideficiency Act consistent 
with the interpretation I have outlined. If legal authority exists for an 
agency to incur obligations during periods of lapsed appropriations, 
Congress would not need to confirm or ratify such obligations. Ratifi
cation is not necessary to protect private parties who deal with the 
government. So long as Congress has waived sovereign immunity with 
respect to damage claims in contract, 28 U.S.C. §§ 1346, 1491, the 
apparent authority alone of government officers to incur agency obliga
tions would likely be sufficient to create obligations that private parties 
could enforce in court. The effect of the ratifying provisions seems thus 
to be limited to providing legal authority where there was none before, 
implying Congress’ understanding that agencies are not otherwise em
powered to incur obligations in advance of appropriations.

Third, and of equal importance, any implied exception to the plain 
mandate of the Antideficiency Act would have to rest on a rationale 
that would undermine the statute. The manifest purpose of the

9 Pub. L. 94-473, § 108, 90 S tat. 2066 (1976); Pub. L. 95-130, § 108, .91 S tat. 1154 (1977); Pub. L. 
95-482, § 108, 92 Stat. 1605 (1978); Pub. L. 96-86 , § 117, 93 S tat. 662 (1979).
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Antideficiency Act is to insure that Congress will determine for what 
purposes the government’s money is to be spent and how much for 
each purpose. This goal is so elementary to a proper distribution of 
governmental powers that when the original statutory prohibition 
against obligations in excess of appropriations was introduced in 1870, 
the only responsive comment on the floor of the House was, “I believe 
that is the law of the land now.” Cong. Globe, 41st Cong., 2d Sess. 
1553 (1870) (remarks of Rep. Dawes).

Having interpreted the Antideficiency Act, I would like to outline 
briefly the legal ramifications of my interpretation. It follows first of all 
that, on a lapse in appropriations, federal agencies may incur no obliga
tions that cannot lawfully be funded from prior appropriations unless 
such obligations are otherwise authorized by law. There are no excep
tions to this rule under current law, even where obligations incurred 
earlier would avoid greater costs to the agencies should appropriations 
later be enacted.10

Second, the Department of Justice will take actions to enforce the 
criminal provisions of the Act in appropriate cases in the future when 
violations of the Antideficiency Act are alleged. This does not mean 
that departments and agencies, upon a lapse in appropriations, will be 
unable logistically to terminate functions in an orderly way. Because it 
would be impossible in fact for agency heads to terminate all agency 
functions without incurring any obligations whatsoever in advance of 
appropriations, and because statutes that impose duties on government 
officers implicitly authorize those steps necessary and proper for the 
performance of those duties, authority may be inferred from the 
Antideficiency Act itself for federal officers to incur those minimal 
obligations necessary to closing their agencies. Such limited obligations 
would fall within the “authorized by law” exception to the terms of 
§ 665(a).

This Department will not undertake investigations and prosecutions 
of officials who, in the past, may have kept their agencies open in 
advance of appropriations. Because of the uncertainty among budget 
and accounting officers as to the proper interpretation of the Act and 
Congress’ subsequent ratifications of past obligations incurred during 
periods of lapsed appropriations, criminal sanctions would be inappro
priate for those actions.

Respectfully,
B e n j a m i n  R. C i v i l e t t i

10See  21 O p. A tt’y G en . 288.
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Authority for the Continuance of Government Functions 
During a Temporary Lapse in Appropriations

Statutory authority for an agency to incur obligations in advance o f appropriations heed 
not be express, but may be implied from the specific duties that: have been imposed 
upon, or of authorities that have been invested in, the agency.

The “authorized by law” exception in the Antideficiency Act exempts from that Act’s 
general prohibition not only those obligations for which there is statutory authority, 
but also those obligations necessarily incident to initiatives undertaken within the 
President’s constitutional powers.

A government agency may employ personal services in advance of appropriations only 
when there is a reasonable and articulable connection between the function to be 
performed and the safety of human life or the protection of property, and when there is 
some reasonable likelihood that either or both would be compromised in some degree 
by delay in the performance of the function in question.

January 16, 1981

T h e  P r e s id e n t

T h e  W h i t e  H o u s e

My D e a r  M r. P r e s i d e n t : Y ou  have asked my opinion concerning the 
scope of currently existing legal and constitutional authorities for the 
continuance of government functions during a temporary lapse in ap
propriations, such as the government sustained on October 1, 1980. As 
you know, some initial determination concerning the extent of these 
authorities had to be made in the waning hours of the last fiscal year in 
order to avoid extreme administrative confusion that might have arisen 
from Congress’ failure timely to enact 11 of the 13 anticipated regular 
appropriations bills,1 or a continuing resolution to cover the hiatus 
between regular appropriations. The resulting guidance, which I ap
proved, appeared in a memorandum that the Director of the Office of 
Management and Budget circulated to the heads of all departments and 
agencies on September 30, 1980. Your request, in effect, is for a close 
and more precise analysis of the issues raised by the September 30 
memorandum.

Before proceeding with my analysis, I think it useful to place this 
opinion in the context of my April 25, 1980, opinion to you concerning 
the applicability of the Antideficiency Act, 31 U.S.C. § 665, upon lapses

'P rio r to October 1, 1980, Congress had passed regular appropriations for fiscal year 1981 only for 
energy and water development, Pub. L. No. 96-367, 94 Stat 1331 (Oct. 1, 1980).
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in appropriations, 43 Op. A tt’y Gen. No. 24, 4 Op. O.L.C. 16 (1980). 
That opinion set forth tw o essential conclusions. First, if, after the 
expiration of an agency’s appropriations, Congress has enacted no ap
propriation for the immediately subsequent period, the agency may 
make no contracts and obligate no further funds except as authorized 
by law. Second, because no statute generally permits federal agencies to 
incur obligations without appropriations for the pay of employees, 
agenices are not, in general, authorized by law to employ the services 
of their employees upon a lapse in appropriations. My interpretation of 
the Antideficiency Act in this regard is based on its plain language, its 
history, and its manifest purposes.

The events prompting your request for my earlier opinion included 
the prospect that the then-existing temporary appropriations measure 
for the Federal Trade Commission (FTC) would expire in April, 1980, 
without extension, and that the FTC might consequently be left with
out appropriations for a significant period.2 The FTC did not then 
suggest that it possesses obligational authorities that are free from a 
one-year time limitation. Neither did it suggest, based on its interpreta
tion of the law at that time, that the FTC performs emergency func
tions involving the safety of human life or the protection of property 
other than protecting government property within the administrative 
control of the FTC itself. Consequently, the legal questions that the 
April 25, 1980, opinion addressed were limited. Upon determining that 
the blanket prohibition expressed in § 665(a) against unauthorized obli
gations in advance of appropriations is to be applied as written, the 
opinion added only that the Antideficiency Act does permit agencies 
that are ceasing their functions to fulfill certain legal obligations con
nected with the orderly termination of agency operations.3 The opinion 
did not consider the more complex legal questions posed by a general 
congressional failure to enact timely appropriations, or the proper 
course of action to be followed when no prolonged lapse in appropria
tions in such a situation is anticipated.

The following analysis is directed to those issues. Under the terms of 
the Antideficiency Act, the authorities upon which the government 
may rely for the continuance of functions despite a lapse in appropria
tions implicates two fundamental questions. Because the proscription of 
§ 665(a) excepts obligations in advance of appropriations that are “au
thorized by law,” it is first necessary to consider which functions this 
exception comprises. Further, given that § 665(b) expressly permits the

2 FTC  actually sustained less than a one-day lapse in appropriations between the expiration, on 
April 30, 1980, of a transfer of funds for its use, Pub. L No. 96-219, 94 Stat. 128 (Mar. 28, 1980), and 
the enactment, on May I, 1980, of an additional transfer. Pub. L. No. 96-240, 94 Stat. 342. Prior to 
April 30, however, it appeared likely that a protracted congressional dispute concerning the terms of 
the FT C ’s eventual authorization, Pub. L. No. 96-252, 94 Stat. 374 (May 28, 1980), would precipitate 
a lapse in appropriations for a significantly longer penod.

9 See note 11, infra.
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government to employ the personal service of its employees in “cases 
of emergency involving the safety of human life or the protection of 
property,” it is necessary to determine how this category is to be 
construed. I shall address these questions in turn, bearing in mind that 
the most useful advice concerning them must be cast chiefly in the 
form of general principles. The precise application of these principles 
must, in each case, be determined in light of all the circumstances 
surrounding a particular lapse in appropriations.

I.

Section 665(a) of Title 31, United States Code provides:
No officer or employee of the United States shall make or 
authorize an expenditure from or create or authorize an 
obligation under any appropiation or fund in excess of the 
amount available therein; nor shall any officer or employee 
involve the Government in any contract or obligation, for the 
payment o f  money for any purpose, unless such contract or 
obligation is authorized by law. (Emphasis added.)

Under the language of § 665(a) emphasized above, it follows that, 
when an agency’s regular appropriation lapses, that agency may not 
enter contracts or create other obligations unless the agency has legal 
authority to incur obligations in advance of appropriations. Such au
thority, in some form, is not uncommon in the government. For exam
ple, notwithstanding the lapse of regular appropriations, an agency may 
continue to have available to it particular funds that are subject to a 
multi-year or no-year appropriation. A lapse in authority to spend funds 
under a one-year appropriation would not affect such other authorities. 
13 Op. A tt’y Gen. 288, 291 (1870).

A more complex problem of interpretation, however, may be pre
sented with respect to obligational authorities that are not manifested in 
appropriations acts. In a few cases, Congress has expressly authorized 
agencies to incur obligations without regard to available appropria
tions.4 More often, it is necessary to inquire under what circumstances 
statutes that vest particular functions in government agencies imply 
authority to create obligations for the accomplishment of those func
tions despite the lack of current appropriations. This, of course, would 
be the relevant legal inquiry even if Congress had not enacted the 
Antideficiency Act; the second phrase of § 665(a) clearly does no more 
than codify what, in any event and not merely during lapses in appro
priations, is a requirement of legal authority for the obligation of public 
funds.5

•See, e.g.. 25 U.S.C. § 99; 31 U S.C. § 668; 41 U.S.C. § II.
5 This rule has, in fact, been expressly enacted in some form for 160 of the 191 years since Congress 

first convened. The Act of May 1, 1820, provided:
[N]o contract shall hereafter be made by the Secretary of State, or of the Treasury, or

Continued
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Previous Attorneys General and the Comptrollers General have had 
frequent occasion to address, directly or indirectly, the question of 
implied authority. Whether the broader language of all of their opinions 
is reconcilable may be doubted, but the conclusions of the relevant 
opinions fully establish the premise upon which my April 25, 1980, 
memorandum to you was based: statutory authority to incur obligations 
in advance of appropriations may be implied as well as express, but 
may not ordinarily be inferred, in the absence of appropriations, from 
the kind of broad, categorical authority, standing alone, that often 
appears, for example, in the organic statutes of government agencies. 
The authority must be necessarily inferrable from the specific terms of 
those duties that have been imposed upon, or of those authorities that 
have been invested in, the officers or employees purporting to obligate 
funds on behalf of the United States. 15 Op. A tt’y Gen. 235, 240 (1877).

Thus, for example, when Congress specifically authorises contracts 
to be entered into for the accomplishment o f a particular purpose, the 
delegated officer may negotiate such contracts even before Congress 
appropriates all the funds necessary for their fulfillment. E.g., 30 Op. 
A tt’y Gen. 332, 333 (1915); 30 Op. A tt’y Gen. 186, 193 (1913); 28 Op. 
A tt’y Gen. 466, 469-70 (1910); 25 Op. Att’y Gen. 557, 563 (1906). On 
the other hand, when authority for the performance of a specific 
function rests on a particular appropriation that proves inadequate to 
the fulfillment of its purpose, the responsible officer is not authorized to 
obligate further funds for that purpose in the absence of additional 
appropriations. 21 Op. A tt’y Gen. 244, 248-50 (1895); 15 Op. Att’y 
Gen. 235, 240 (1877); 9 Op. A tt’y Gen. 18, 19 (1857); 4 Op. A tt’y Gen. 
600, 601-02 (1847); accord, 28 Comp. Gen. 163, 165-66 (1948).

This rule prevails even though the obligation of funds that the official 
contemplates may be a reasonable means for fulfilling general responsi

of the Department of War, o r of the Navy, except under a law authorizing the same, 
or under an appropriation adequate to its fulfillment.

3 Stat. 567, 568. The Act of March 2, 1861, extended the rule as follows:
No contract or purchase on behalf of the United States shall be made unless the same 
is authorized by law or is under an appropriation adequate to its fulfillment, except in 
the W ar and Navy Departments, for clothing, subsistence, forage, fuel, quarters, or 
transportation, which, however, shall not exceed the necessities o f the current year.

12 Stat. 214, 220. Congress reiterated the ban on obligations in excess of appropriations by enacting 
the Antideficiency Act in 1870:

[I]t shall not be lawful for any department o f the government to expend in any one 
fiscal year any sum in excess of appropriations made by Congress for that fiscal year, 
or to involve the government in any contract for the future payment of money in 
excess o f appropriations

Act o f July 12, 1870, ch. 251, §7, 16 Stat. 230, 251. Congress substantially reenacted this provision in 
1905, adding the proviso “unless such contract or obligation is authorized by law,” Act of March 3, 
1905, ch. 1484, §4, 33 Stat. 1214, 1257, and reenacted it again in 1906, Act of Feb. 27, 1906, ch. 510,
§ 3, 34 Stat. 27, 48. Section 665(a) o f  Title 31, United States Code, enacted in its current form in 1950, 
Act o f Sept. 6, 1950, Pub. L. No 81-759, § 1211, 64 Stat. 595, 765, is substantially the same as these 
earlier versions, except that, by adding an express prohibition against unauthorized obligations “in 
advance o f ’ appropriations to the prohibition against obligations “in excess o f ’ appropriations, the 
modern version indicates even more forcefully Congress’ intent to control the availability of funds to 
government officers and employees.
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bilities that Congress has delegated to the official in broad terms, but 
without conferring specific authority to enter into contracts or other
wise obligate funds in advance of appropriations. For example, Attorney 
General McReynolds concluded, in 1913, that the Postmaster General 
could not obligate funds in excess of appropriations for the employment 
of temporary and auxiliary mail carriers to maintain regular service, 
notwithstanding his broad authorities for the carrying of the mails.
30 Op. A tt’y Gen. 157, 161 (1913). Similarly, in 1877, Attorney General 
Devens concluded that the Secretary of War could not, in the absence 
of appropriations, accept “contributions” of materiel for the army, e.g., 
ammunition and medical supplies, beyond the Secretary’s specific au
thorities to contract in advance of appropriations. 15 Op. A tt’y Gen. 
209, 211 (1877).6

Ordinarily, then, should an agency’s regular one-year appropriation 
lapse, the “authorized by law” exception to the Antideficiency Act 
would permit the agency to continue the obligation of funds to the 
extent that such obligations are: (1) funded by moneys, the obligational 
authority for which is not limited to one year, e.g„ multi-year appro
priations; (2) authorized by statutes that expressly permit obligations in 
advance of appropriations; or (3) authorized by necessary implication 
from the specific terms of duties that have been imposed on, or of 
authorities that have been invested in, the agency.7 A nearly govern- 
ment-wide lapse, however, such as occurred on October 1, 1980, impli
cates one further question of executive authority.

Unlike his subordinates, the President performs not only functions 
that are authorized by statute, but functions authorized by the Constitu
tion as well. To take one obvious example, the President alone, under 
Article II, § 2, clause 1 of the Constitution, “shall have Power to grant 
Reprieves and Pardons for Offenses against the United States, except in 
Cases of Impeachment.” Manifestly, Congress could not deprive the 
President of this power by purporting to deny him the minimum

6Accord, 37 Comp. Gen. 155, 156 (1957) (Atomic Energy Commission’s broad responsibilities under 
the Atomic Energy Act do not authorize it to enter into a contract for supplies or services to be 
furnished in a fiscal year subsequent to the year the contract is made); 28 Comp. Gen. 300, 302 (1948) 
(Treasury Department’s discretion to establish reasonable compensation for Bureau of the Mint 
employees does not confer authority to grant wage increases that would lead to a deficiency).

7 It was on this basis that I determined, in approving the September 30, 1980, memorandum, that the 
responsible departments are “authorized by law” to incur obligations in advance of appropriations for 
the administration o f benefit payments under entitlement programs when the funds for the benefit 
payments themselves are not subject to a one-year appropriation. Certain so-called “entitlement 
programs,” e.g., Old-Age and Survivors Insurance, 42 U S.C § 401(a), are funded through trust funds 
into which a certain portion of the public revenues are automatically appropriated Notwithstanding 
this method of funding the entitlement payments themselves, the costs connected with the administra
tion of the trust funds are subject to annual appropriations. 42 U.S.C. § 401(g). It might be argued that 
a lapse in administrative authority alone should be regarded as expressing Congress’ intent that benefit 
payments also not continue. The continuing appropriation of funds for the benefit payments them
selves, however, substantially belies this argument, especially when the benefit payments are to be 
rendered, at Congress’ direction, pursuant to an entitlement formula. In the absence of a contrary 
legislative history to the benefit program or affirmative congressional measures to terminate the 
program, I think it proper to infer authority to continue the administration of the program to the 
extent of the remaining benefit funding.
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obligational authority sufficient to carry this power into effect. Not all 
of the President’s powers are so specifically enumerated, however, and 
the question must consequently arise, upon a government-wide lapse in 
appropriations, whether the Antideficiency Act should be construed as 
depriving the President o f authority to obligate funds in connection 
with those initiatives that would otherwise fall within the President’s 
powers.

In my judgment, the Antideficiency Act should not be read as neces
sarily precluding exercises o f executive power through which the Presi
dent, acting alone or through his subordinates, could have obligated 
funds in advance of appropriations had the Antideficiency Act not been 
enacted. With respect to certain of the President’s functions, as illus
trated above, such an interpretation could raise grave constitutional 
questions. It is an elementary rule that statutes should be interpreted, if 
possible, to preclude constitutional doubts, Crowell v. Benson, 285 U.S. 
22, 62 (1932), and this rule should surely be followed in connection 
with a broad and general statute, such as 31 U.S.C. § 665(a), the history 
of which indicates no congressional consideration at all of the desirabil
ity of limiting otherwise constitutional presidential initiatives. The 
President, of course, cannot legislate his own obligational authorities; 
the legislative power rests with Congress. As set forth, however, in Mr. 
Justice Jackson’s seminal concurring opinion in Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952):

The actual art o f governing under our Constitution 
does not and cannot conform to judicial definitions of the 
power of any of its branches based on isolated clauses or 
even single Articles torn from context. While the Consti
tution diffuses power the better to secure liberty, it also 
contemplates that practice will integrate the dispersed 
powers into a workable government. It enjoins upon its 
branches separateness but interdependence, autonomy but 
reciprocity. Presidential powers are not fixed but fluctu
ate, depending on their disjunction or conjunction with 
those of Congress.

Follow ing8 this reasoning, the Antideficiency Act is not the only 
source of law or the only exercise of congressional power that must be 
weighed in determining whether the President has authority for an 
initiative that obligates funds in advance of appropriations. The Presi
dent’s obligational authority may be strengthened in connection with 
initiatives that are grounded in the peculiar institutional powers and

“A majority o f the Supreme Court has repeatedly given express endorsement to Mr. Justice 
Jackson’s view of the separation of powers. Nixon v. Administrator o f  General Services, 433 U.S. 425, 
443 (1977); Buckley v. Valeo. 424 U.S. 1, 122 (1976); United States v. Nixon, 418 U.S. 683, 707 (1974); 
Old Dominion Branch No. 496, National Association o f  Letter Carriers v. Austin, 418 U.S. 264, 273 n.5 
(1974).
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competency o f the President. His authority will be further buttressed in 
connection with any initiative that is consistent with statutes—and thus 
with the exercise of legislative power in an area of concurrent author
ity—that are more narrowly drawn than the Antideficiency Act and 
that would otherwise authorize the President to carry out his constitu
tionally assigned tasks in the manner he contemplates. In sum, with 
respect to any presidential initiative that is grounded in his constitu
tional role and consistent with statutes other than the Antideficiency 
Act that are relevant to the initiative, the policy objective of the 
Antideficiency Act must be considered in undertaking the initiative, but 
should not alone be regarded as dispositive of the question of authority.

Unfortunately, no catalogue is possible of those exercises of presiden
tial power that may properly obligate funds in advance of appropria
tions.9 Clearly, such an exercise of power could most readily be justi
fied if the functions to be performed would assist the President in 
fulfilling his peculiar constitutional role, and Congress has otherwise 
authorized those or similar functions to be performed within the control 
of the President.10 Other factors to be considered would be the urgency 
of the initiative and the likely extent to which funds would be obligated 
in advance of appropriations.

In sum, I construe the “authorized by law” exception contained 
within 31 U.S.C. § 665(a) as exempting from the prohibition enacted by 
the second clause of that section not only those obligations in advance 
of appropriations for which express or implied authority may be found 
in the enactments of Congress, but also those obligations necessarily 
incident to presidential intiatives undertaken within his constitutional 
powers.

II.

In addition to regulating generally obligations in advance of appro
priations, the Antideficiency Act further provides, in 31 U.S.C. 
§ 665(b):

No officer or employee of the United. States shall accept 
voluntary service for the United States or employ per

9 As stated by Attorney General (later Justice) Murphy:
[T]he Executive has powers not enumerated in the statutes—powers derived not from 
statutory grants but from the Constitution. It is universally recognized that the consti
tutional duties of the Executive carry with them constitutional powers necessary for 
their proper performance. These constitutional powers have never been specifically 
defined, and in fact cannot be, since their extent and limitations are largely dependent 
upon conditions and circumstances. In a measure this is true with respect to most of 
the powers o f the Executive, both constitutional and statutory. The right to take 
specific action might not exist under one state of facts, while under another it might be 
the absolute duty of the Executive to take such action.

39 Op. A tt’y Gen. 343, 347-48 (1939).
10 One likely category into which certain of these functions would fall would be Mthe conduct of 

foreign relations essential to the national security,*’ referred to in the September 30, 1980, memoran
dum.
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sonal service in excess of that authorized by law, except 
in cases of emergency involving the safety of human life 
or the protection o f property.

Despite the use of the term “voluntary service,” the evident concern 
underlying this provision is not government agencies’ acceptance of the 
benefit of services rendered without compensation. Rather, the original 
version of § 665(b) was enacted as part of an urgent deficiency appro
priation act in 1884, Act of May 1, 1884, ch. 37, 23 Stat. 15, 17, in 
order to avoid claims for compensation arising from the unauthorized 
provision of services to the government by non-employees, and claims 
for additional compensation asserted by government employees per
forming extra services after hours. That is, under § 665(b), government 
officers and employees may not involve the government in contracts 
for employment, i.e., for compensated labor, except in emergency 
situtations. 30 Op. Att’y Gen. 129, 131 (1913).

Under § 665(b), it is thus crucial, in construing the government’s 
authority to continue functions in advance of appropriations, to inter
pret the phrase “emergencies involving the safety of human life or the 
protection of property.” Although the legislative history of the phrase 
sheds only dim light on its precise meaning, this history, coupled with 
an administrative history—of which Congress is fully aware—of the 
interpretation of an identical phrase in a related budgeting context, 
suggests two rules for identifying those functions for which government 
officers may employ personal services for compensation in excess of 
legal authority other than § 665(b) itself. First, there must be some 
reasonable and articulable connection between the function to be per
formed and the safety o f human life or the protection of property. 
Second, there must be some reasonable likelihood that the safety of 
human life or the protection of property would be compromised, in 
some degree, by delay in the performance of the function in question.

As originally enacted in 1884, the provision forbade unauthorized 
employment “except in cases of sudden emergency involving the loss of 
human life or the destruction of property.” 23 Stat. 17. (Emphasis 
added.) The clause was added to the House-passed version of the 
urgent deficiency bill on the floor of the Senate in order to preserve the 
function of the government’s “life-saving stations.” One Senator cau
tioned:

In other words, at the life-saving stations of the United 
States, for instance, the officers in charge, no matter what 
the urgency and what the emergency might be, would be 
prevented [under the House-passed bill] from using the 
absolutely necessary aid which is extended to them in 
such cases because it had not been provided for by law in 
a statute.
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15 Cong. Rec. 2,143 (1884) (remarks of Sen. Beck); see also id. at 3,410- 
11 (remarks of Rep. Randall). This brief discussion confirms what the 
originally enacted language itself suggests, namely, that Congress ini
tially contemplated only a very narrow exception to what is now 
§ 665(b), to be employed only in cases of dire necessity.

In 1950, however, Congress enacted the modern version of the 
Antideficiency Act and accepted revised language for 31 U.S.C. 
§ 665(b) that had originally been suggested in a 1947 report to Congress 
by the Director of the Bureau of the Budget and the Comptrollex 
General. Without elaboration, these officials proposed that “cases of 
sudden emergency” be amended to “cases of emergency,” “loss of 
human life” to “safety of human life,” and “destruction of property” to 
“protection of property.” These changes were not qualified or ex
plained by the report accompanying the 1947 recommendation or by 
any aspect of the legislative history of the general appropriations act 
for fiscal year 1951, which included the modern § 665(b). Act of Sep
tember 6, 1950, Pub. L. No. 81-759, § 1211, 64 Stat. 765. Consequently, 
we infer from the plain import of the language of their amendments 
that the drafters intended to broaden the authority for emergency 
employment. In essence, they replaced the apparent suggestion of a 
need to show absolute necessity with a phrase more readily suggesting 
the sufficiency of a showing of reasonable necessity in connection with 
the safety of human life or the protection of property in general.

This interpretation is buttressed by the history of interpretation by 
the Bureau of the Budget and its successor, the Office of Management 
and Budget, of 31 U.S.C. § 665(e), which prohibits the apportionment 
or reapportionment of appropriated funds in a manner that would 
indicate the need for a deficiency or supplemental appropriation, except 
in, among other circumstances, “emergencies involving the safety of 
human life, [or] the protection of property.” § 665(e)(1)(B).11 Directors

11 As provisions containing the same language, enacted at the same time, and aimed at related 
purposes, the emergency provisions of §§ 665(b) and 665(e)(1)(B) should not be deemed in pan materia 
and given a like construction, Northcross v. Memphis Board o f  Education, 412 U.S. 427, 428 (1973), 
although at first blush, it may appear that the consequences of identifying a function as an “emer
gency" function may differ under the two provisions. Under § 665(b), if a function is an emergency 
function, then a federal officer or employee may employ what otherwise would constitute unauthor
ized personal service for its performance; in this sense, the emergency nature of the function triggers 
additional obligational authority for the government. In contrast, under § 665(e)(lXB), if a function is 
an emergency function, OMB may allow a deficiency apportionment or reapportionment—this permit
ting the expenditure of funds at a rate that could not be sustained for the entire fiscal year without a 
deficiency—but the effect of such administrative action would not be to trigger new obligational 
authority automatically. That is, Congress could always decline to enact a subsequent deficiency 
appropnation, thus keeping the level of spending at the previously appropriated level.)

This distinction, however, is outweighed by the common - practical effect of the tw o provisions, 
namely, that when authority is exercised under either emergency exception, Congress, in order to 
accomplish all those functions it has authorized, must appropriate more money. If, after a deficiency 
apportionment or reapportionment, Congress did not appropriate additional funds, its purposes would 
be thwarted to the extent that previously authorized functions could not be continued until the end of 
the fiscal year. This fact means that, although deficiency apportionments and reapportionments do not 
create new obligational authority, they frequently impose a necessity for further appropnations as

Continued
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of the Bureau of the Budget and o f the Office of Management and 
Budget have granted dozens of deficiency reapportionments under this 
subsection in the last 30 years, and have apparently imposed no test 
more stringent than the articulation of a reasonable relationship be
tween the funded activity and the safety of human life or the protection 
of property. Activities for which deficiency apportionments have been 
granted on this basis include Federal Bureau o f Investigation criminal 
investigations, legal services rendered by the Department of Agricul
ture in connection with state meat inspection programs and enforce
ment of the Wholesome Meat Act o f 1967, 21 U.S.C. §§601-695, the 
protection and management of commodity inventories by the Commod
ity Credit Corporation, and the investigation o f aircraft accidents by 
the National Transportation Safety Board. These few illustrations dem
onstrate the common sense approach that has guided the interpretation 
of § 665(e).12 Most important, under § 665(e)(2), each apportionment or 
reapportionment indicating the need for a deficiency or supplemental 
appropriation has been reported contemporaneously to both Houses of 
Congress, and, in the face o f these reports, Congress has not acted in 
any way to alter the relevant 1950 wording of § 665(e)(1)(B), which is, 
in this respect, identical to § 665(b).13

It was along these lines that I approved, for purposes of the im
mediate crisis, the categories of functions that the Director of the 
Office of Management and Budget included in his September 30, 1980, 
memorandum, as illustrative of the areas of government activity in 
which emergencies involving the safety of human life and the protec

compelling as the government's employment of personal services in an emergency in advance of 
appropriations. There is thus no genuine reason for ascribing, as a matter of legal interpretation, 
greater or lesser scope to one emergency provision than to the other.

12 In my April 25, 1980, memorandum to you, I opined that the Antideficiency Act permits 
departments and agencies to terminate operations, upon a lapse in appropriations, in an orderly way. 
43 Op. A tt'y Gen No. 24, at 1 [4 Op. O .L C .—(1980)]. The functions that, in my judgment, the 
orderly shutdown of an agency for an indefinite period or permanently would entail include the 
emergency protection, under § 665(b), o f the agency's property by its own employees until such 
protection can be arranged by another agency with appropriations; compliance, within the “authorized 
by law” exception to § 665(a), with statutes providing for the rights o f employees and the protection 
o f government information; and (he transfer, also under the “authorized by law” exception to § 665(a), 
o f any matters within the agency's jurisdiction that are also under the jurisdiction o f another agency 
that Congress has funded and thus indicated its intent to pursue. Compliance with the spirit, as well as 
the letter, o f the Antideficiency Act requires that agencies incur obligations for these functions in 
advance of appropriations only to the minimum extent necessary to the fulfillment o f their legal duties 
and with the end in mind of terminating operations for some substantial period It would hardly be 
prudent, much less consistent with the spirit of the Antideficiency Act, for agencies to incur obliga
tions. in advance o f appropriations in connection with “shutdown functions” that would only be 
justified by a more substantia] lapse in appropriations than the agency, in its best judgment, expects.

13 The Supreme Court has referred repeatedly to the-
venerable rule that the construction of a statute by those charged with its execution 
should be followed unless there are compelling indications that it is wrong, especially 
when Congress has refused to alter the administrative construction.

Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 (1969) (footnotes omitted). Since enacting the 
modern Antideficiency Act, including § 665(e)(1)(B), in 1950, Congress has amended the act three 
times, including one amendment to another aspect o f § 665(e). At no time has Congress altered this 
interpretation o f §665(eXl)(B) by the Office of Management and Budget, which has been consistent 
and is consistent with the statute. Compare 43 Op. A tt'y  Gen. No. 24, 4 Op. O.L.C. 16.(1980).
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tion of property might arise. To erect the most solid foundation for the 
Executive Branch’s practice in this regard, I would recommend that, in 
preparing contingency plans for periods of lapsed appropriations, each 
government department or agency provide for the Director of the 
Office of Management and Budget some written description, that could 
be transmitted to Congress, of what the head of the agency, assisted by 
its general counsel, considers to be the agency’s emergency functions.

In suggesting the foregoing principles to guide the interpretation of 
§ 665(b), I must add my view that, in emergency circumstances in 
which a government agency may employ personal service in excess of 
legal authority other than § 665(b), it may also, under the authority of 
§ 665(b), it may also, under the authority of § 665(b), incur obligations 
in advance of appropriations for material to enable the employees 
involved to meet the emergency successfully. In order to effectuate the 
legislative intent that underlies a statute, it is ordinarily inferred that a 
statute “carries with it all means necessary and proper to carry out 
effectively the purposes of the law.” United States v. Louisiana, 265 F. 
Supp. 703, 708 (E.D. La. 1966) (three-judge court), affd , 386 U.S. 270 
(1967). Accordingly, when a statute confers authorities generally, those 
powers and duties necessary to effectuate the statute are implied. See 
2A J. Sutherland, Statutes and Statutory Construction § 55.04 (Sands 
ed. 1973). Congress has contemplated expressly, in enacting § 655(b), 
that emergencies will exist that will justify incurring obligations for 
employee compensation in advance of appropriations; it must be as
sumed that, when such an emergency arises, Congress would intend 
those persons so employed to be able to accomplish their emergency 
functions with success. Congress, for example, having allowed the gov
ernment to hire firefighters must surely have intended that water and 
firetrucks would be available to them.14

III.

The foregoing discussion articulates the principles according to 
which, in my judgment, the Executive can properly identify those 
functions that the government may continue upon lapses in appropria
tions. Should a situation again present itself as extreme as the emer
gency that arose on October 1, 1980, this analysis should assist in 
guiding planning by all departments and agencies of the government.

As the law is now written, the Nation must rely initially for the 
efficient operation of government on the timely and responsible func
tioning of the legislative process. The Constitution and the

14 Accord, 53 Comp. Gen. 71 (1973), holding that, in light of a determination by the Administrator 
of General Services that such expenses were “necessarily incidental to the protection of property of 
the United States during an extreme emergency,” id. at 74, the Comptroller Genera) would not 
question General Services Administration (GSA) payments for food for GSA special police who were 
providing round-the-clock protection for a Bureau of Indian Affairs building that had been occupied 
without authority.
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Antideficiency Act itself leave the Executive leeway to perform essen
tial functions and make the government “workable.” Any inconvenience 
that this system, in extreme circumstances, may bode is outweighed, in 
my estimation, by the salutary distribution of power that it embodies.

Respectfully,
B e n j a m in  R. C i v i l e t t i
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ASHCROFT v. AL-KIDD 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

No. 10–98. Argued March 2, 2011—Decided May 31, 2011 

Respondent al-Kidd alleges that, after the September 11th terrorist
attacks, then-Attorney General Ashcroft authorized federal officials 
to detain terrorism suspects using the federal material-witness stat-
ute, 18 U. S. C. §3144.  He claims that this pretextual detention pol-
icy led to his material-witness arrest as he was boarding a plane to 
Saudi Arabia.  To secure the warrant, federal officials had told a 
Magistrate Judge that information “crucial” to Sami Omar al-
Hussayen’s prosecution would be lost if al-Kidd boarded his flight.
Prosecutors never called al-Kidd as a witness, and (as he alleges)
never meant to do so.  Al-Kidd filed suit pursuant to Bivens v. Six 
Unknown Fed. Narcotics Agents, 403 U. S. 388, challenging the con-
stitutionality of Ashcroft’s alleged policy.  The District Court denied 
Ashcroft’s motion to dismiss on absolute and qualified immunity 
grounds. The Ninth Circuit affirmed, holding that the Fourth
Amendment prohibits pretextual arrests absent probable cause of 
criminal wrongdoing, and that Ashcroft could not claim qualified or
absolute immunity. 

Held: 
1. The objectively reasonable arrest and detention of a material

witness pursuant to a validly obtained warrant cannot be challenged 
as unconstitutional on the basis of allegations that the arresting au-
thority had an improper motive.  Pp. 3–9.

(a) Qualified immunity shields a government official from money 
damages unless (1) the official violated a statutory or constitutional 
right, and (2) that right was “clearly established” at the time of the
challenged conduct.  Harlow v. Fitzgerald, 457 U. S. 800, 818. 
Where, as here, a court considers both prongs of this inquiry, this 
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Court has the discretion to correct the lower court’s errors at each 
step.  P. 3. 

(b) Whether a detention is reasonable under the Fourth Amend-
ment “is predominantly an objective inquiry.”  Indianapolis v. Ed-
mond, 531 U. S. 32, 47.  Courts ask whether “the circumstances, 
viewed objectively, justify [the challenged] action.”  Scott v. United 
States, 436 U. S. 128, 138.  Except for cases that involve special-
needs, e.g., Vernonia School Dist. 47J v. Acton, 515 U. S. 646, 653, or 
administrative searches, e.g., Michigan v. Clifford, 464 U. S. 287, 
294, this Court has almost uniformly rejected invitations to probe 
subjective intent.  The Court of Appeals was mistaken in believing 
that Edmond established that “ ‘programmatic purpose’ is relevant to
Fourth Amendment analysis of programs of seizures without prob-
able cause.”  580 F. 3d 949, 968.  It was not the absence of probable 
cause that triggered Edmond’s invalidating-purpose inquiry, but the 
checkpoints’ failure to be based on “individualized suspicion.”  531 
U. S., at 47. Here a neutral Magistrate Judge issued a warrant au-
thorizing al-Kidd’s arrest, and the affidavit accompanying the war-
rant application gave individualized reasons to believe that he was a 
material witness who would soon disappear.  A warrant based on in-
dividualized suspicion grants more protection than existed in most of
this Court’s cases eschewing inquiries into intent, e.g., Whren v. 
United States, 517 U. S. 806, 813, and Terry v. Ohio, 392 U. S. 1, 21– 
22. Al-Kidd’s contrary, narrow reading of those cases is rejected.  Be-
cause he concedes that individualized suspicion supported the issu-
ance of the material-witness arrest warrant; and does not assert that 
his arrest would have been unconstitutional absent the alleged pre-
text; there is no Fourth Amendment violation here.  Pp. 3–9. 

2. Ashcroft did not violate clearly established law and thus is enti-
tled to qualified immunity.  A Government official’s conduct violates 
clearly established law when, at the time of the challenged conduct, 
“[t]he contours of [a] right [are] sufficiently clear” that every “reason-
able official would have understood that what he is doing violates 
that right.”  Anderson v. Creighton, 483 U. S. 635, 640.  Here, the as-
serted constitutional right falls far short of that threshold.  At the 
time of al-Kidd’s arrest, not a single judicial opinion had held that 
pretext could render an objectively reasonable arrest pursuant to a
material-witness warrant unconstitutional.  The Ninth Circuit’s reli-
ance on a District Court’s footnoted dictum, irrelevant cases from this 
Court, and the Fourth Amendment’s broad purposes and history is
rejected.  Because Ashcroft did not violate clearly established law, the
question whether he enjoys absolute immunity need not be ad-
dressed.  Pp. 9–12. 

580 F. 3d 949, reversed and remanded. 
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SCALIA, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, THOMAS, and ALITO, JJ., joined.  KENNEDY, J., filed 
a concurring opinion, in which GINSBURG, BREYER, and SOTOMAYOR, JJ., 
joined as to Part I.  GINSBURG, J., filed an opinion concurring in the 
judgment, in which BREYER and SOTOMAYOR, JJ., joined.  SOTOMAYOR, 
J., filed an opinion concurring in the judgment, in which GINSBURG and 
BREYER, JJ., joined.  KAGAN, J., took no part in the consideration or de-
cision of the case. 
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preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
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SUPREME COURT OF THE UNITED STATES 

No. 10–98 

JOHN D. ASHCROFT, PETITIONER v. ABDULLAH 

AL-KIDD 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT


[May 31, 2011] 


JUSTICE SCALIA delivered the opinion of the Court. 
We decide whether a former Attorney General enjoys

immunity from suit for allegedly authorizing federal
prosecutors to obtain valid material-witness warrants for 
detention of terrorism suspects whom they would other-
wise lack probable cause to arrest. 

I 
The federal material-witness statute authorizes judges

to “order the arrest of [a] person” whose testimony “is
material in a criminal proceeding . . . if it is shown that it 
may become impracticable to secure the presence of the 
person by subpoena.”  18 U. S. C. §3144. Material wit-
nesses enjoy the same constitutional right to pretrial 
release as other federal detainees, and federal law re-
quires release if their testimony “can adequately be
secured by deposition, and if further detention is not nec-
essary to prevent a failure of justice.” Ibid. 

Because this case arises from a motion to dismiss, we 
accept as true the factual allegations in Abdullah al-Kidd’s 
complaint. The complaint alleges that, in the aftermath of
the September 11th terrorist attacks, then-Attorney Gen-
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eral John Ashcroft authorized federal prosecutors and law 
enforcement officials to use the material-witness statute to 
detain individuals with suspected ties to terrorist organi-
zations. It is alleged that federal officials had no intention
of calling most of these individuals as witnesses, and that 
they were detained, at Ashcroft’s direction, because fed-
eral officials suspected them of supporting terrorism but
lacked sufficient evidence to charge them with a crime. 

It is alleged that this pretextual detention policy led 
to the material-witness arrest of al-Kidd, a native-born 
United States citizen. FBI agents apprehended him in 
March 2003 as he checked in for a flight to Saudi Arabia.
Two days earlier, federal officials had informed a Magis-
trate Judge that, if al-Kidd boarded his flight, they be-
lieved information “crucial” to the prosecution of Sami 
Omar al-Hussayen would be lost.  App. 64. Al-Kidd re-
mained in federal custody for 16 days and on supervised 
release until al-Hussayen’s trial concluded 14 months
later. Prosecutors never called him as a witness. 

In March 2005, al-Kidd filed this Bivens action, see 
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 
388 (1971) to challenge the constitutionality of Ashcroft’s
alleged policy; he also asserted several other claims not
relevant here against Ashcroft and others.  Ashcroft filed a 
motion to dismiss based on absolute and qualified immu-
nity, which the District Court denied.  A divided panel of 
the United States Court of Appeals for the Ninth Circuit
affirmed, holding that the Fourth Amendment prohibits
pretextual arrests absent probable cause of criminal 
wrongdoing, and that Ashcroft could not claim qualified or 
absolute immunity.  See 580 F. 3d 949 (2009).

Judge Bea dissented, 580 F. 3d, at 981, and eight judges
dissented from the denial of rehearing en banc, see 598 
F. 3d 1129, 1137, 1142 (CA9 2010).  We granted certiorari, 
see 562 U. S. ___ (2010). 
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II 

Qualified immunity shields federal and state officials 

from money damages unless a plaintiff pleads facts show-
ing (1) that the official violated a statutory or constitu-
tional right, and (2) that the right was “clearly estab-
lished” at the time of the challenged conduct. Harlow v. 
Fitzgerald, 457 U. S. 800, 818 (1982).  We recently reaf-
firmed that lower courts have discretion to decide which of 
the two prongs of qualified-immunity analysis to tackle
first. See Pearson v. Callahan, 555 U. S. 223, 236 (2009). 

Courts should think carefully before expending “scarce
judicial resources” to resolve difficult and novel questions
of constitutional or statutory interpretation that will “have 
no effect on the outcome of the case.” Id., at 236–237; see 
id., at 237–242.  When, however, a Court of Appeals does
address both prongs of qualified-immunity analysis, we 
have discretion to correct its errors at each step.  Although
not necessary to reverse an erroneous judgment, doing so
ensures that courts do not insulate constitutional deci-
sions at the frontiers of the law from our review or inad-
vertently undermine the values qualified immunity seeks 
to promote. The former occurs when the constitutional-
law question is wrongly decided; the latter when what is
not clearly established is held to be so.  In this case, the 
Court of Appeals’ analysis at both steps of the qualified-
immunity inquiry needs correction. 

A 
The Fourth Amendment protects “[t]he right of the

people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures.”  An 
arrest, of course, qualifies as a “seizure” of a “person” 
under this provision, Dunaway v. New York, 442 U. S. 200, 
207–208 (1979), and so must be reasonable under the 
circumstances.  Al-Kidd does not assert that Government 
officials would have acted unreasonably if they had used a 
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material-witness warrant to arrest him for the purpose of
securing his testimony for trial.  See Brief for Respondent 
16–17; Tr. of Oral Arg. 20–22.  He contests, however (and 
the Court of Appeals here rejected), the reasonableness of 
using the warrant to detain him as a suspected criminal. 

Fourth Amendment reasonableness “is predominantly
an objective inquiry.” Edmond, supra, at 47.  We ask 
whether “the circumstances, viewed objectively, justify 
[the challenged] action.” Scott v. United States, 436 U. S. 
128, 138 (1978). If so, that action was reasonable “what-
ever the subjective intent” motivating the relevant offi-
cials. Whren v. United States, 517 U. S. 806, 814 (1996).
This approach recognizes that the Fourth Amendment
regulates conduct rather than thoughts, Bond v. United 
States, 529 U. S. 334, 338, n. 2 (2000); and it promotes
evenhanded, uniform enforcement of the law, Devenpeck v. 
Alford, 543 U. S. 146, 153–154 (2004).

Two “limited exception[s]” to this rule are our special-
needs and administrative-search cases, where “actual 
motivations” do matter.  United States v. Knights, 534 
U. S. 112, 122 (2001) (internal quotation marks omitted). 
A judicial warrant and probable cause are not needed 
where the search or seizure is justified by “special needs,
beyond the normal need for law enforcement,” such as the 
need to deter drug use in public schools, Vernonia School 
Dist. 47J v. Acton, 515 U. S. 646, 653 (1995) (internal 
quotation marks omitted), or the need to assure that 
railroad employees engaged in train operations are not 
under the influence of drugs or alcohol, Skinner v. Railway 
Labor Executives’ Assn., 489 U. S. 602 (1989); and where 
the search or seizure is in execution of an administrative 
warrant authorizing, for example, an inspection of fire-
damaged premises to determine the cause, Michigan v. 
Clifford, 464 U. S. 287, 294 (1984) (plurality opinion), or 
an inspection of residential premises to assure compliance
with a housing code, Camara v. Municipal Court of City 
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and County of San Francisco, 387 U. S. 523, 535–538 
(1967). But those exceptions do not apply where the offi-
cer’s purpose is not to attend to the special needs or to the
investigation for which the administrative inspection is
justified. See Whren, supra, at 811–812. The Government 
seeks to justify the present arrest on the basis of a prop-
erly issued judicial warrant—so that the special-needs and 
administrative-inspection cases cannot be the basis for a
purpose inquiry here.

Apart from those cases, we have almost uniformly re-
jected invitations to probe subjective intent.  See Brigham 
City v. Stuart, 547 U. S. 398, 404 (2006).  There is one 
category of exception, upon which the Court of Appeals 
principally relied.  In Edmond, 531 U. S. 32, we held that 
the Fourth Amendment could not condone suspicionless
vehicle checkpoints set up for the purpose of detecting 
illegal narcotics. Although we had previously approved
vehicle checkpoints set up for the purpose of keeping off 
the road unlicensed drivers, Delaware v. Prouse, 440 U. S. 
648, 663 (1979), or alcohol-impaired drivers, Michigan 
Dept. of State Police v. Sitz, 496 U. S. 444 (1990); and for 
the purpose of interdicting those who illegally cross the 
border, United States v. Martinez-Fuerte, 428 U. S. 543 
(1976); we found the drug-detection purpose in Edmond 
invalidating because it was “ultimately indistinguishable
from the general interest in crime control,” 531 U. S., at 
44. In the Court of Appeals’ view, Edmond established 
that “ ‘programmatic purpose’ is relevant to Fourth 
Amendment analysis of programs of seizures without 
probable cause.” 580 F. 3d, at 968. 

That was mistaken.  It was not the absence of probable
cause that triggered the invalidating-purpose inquiry in 
Edmond. To the contrary, Edmond explicitly said that it 
would approve checkpoint stops for “general crime control 
purposes” that were based upon merely “some quantum of
individualized suspicion.” 531 U. S., at 47.  Purpose was 
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relevant in Edmond because “programmatic purposes may
be relevant to the validity of Fourth Amendment intru-
sions undertaken pursuant to a general scheme without 
individualized suspicion,” id., at 45–46 (emphasis added).1 

Needless to say, warrantless, “suspicionless intrusions 
pursuant to a general scheme,” id., at 47, are far removed 
from the facts of this case.  A warrant issued by a neutral
Magistrate Judge authorized al-Kidd’s arrest. The affida-
vit accompanying the warrant application (as al-Kidd
concedes) gave individualized reasons to believe that he
was a material witness and that he would soon disappear.
The existence of a judicial warrant based on individualized 
suspicion takes this case outside the domain of not only
our special-needs and administrative-search cases, but of 
Edmond as well. 

A warrant based on individualized suspicion2 in fact 
grants more protection against the malevolent and the
incompetent than existed in most of our cases eschewing 
inquiries into intent.  In Whren, 517 U. S., at 813, and 
Devenpeck, 543 U. S., at 153, we declined to probe the 
motives behind seizures supported by probable cause but 
lacking a warrant approved by a detached magistrate. 

—————— 
1 The Court of Appeals also relied upon Ferguson v. Charleston, 532 

U. S. 67 (2001), which held unconstitutional a program of mandatory
drug testing of maternity patients.  Like Edmond, that case involved a 
general scheme of searches without individualized suspicion.  532 U. S., 
at 77, n. 10. 

2 JUSTICE GINSBURG suggests that our use of the word “suspicion” is 
peculiar because that word “ordinarily” means “that the person sus-
pected has engaged in wrongdoing.”  Post, at 3, n. 2 (opinion concurring 
in judgment).  We disagree.  No usage of the word is more common and 
idiomatic than a statement such as “I have a suspicion he knows 
something about the crime,” or even “I have a suspicion she is throwing 
me a surprise birthday party.”  The many cases cited by JUSTICE 
GINSBURG, post, at 3, n. 2, which use the neutral word “suspicion” in 
connection with wrongdoing, prove nothing except that searches and 
seizures for reasons other than suspected wrongdoing are rare. 
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Terry v. Ohio, 392 U. S. 1, 21–22 (1968), and Knights, 534 
U. S., at 121–122, applied an objective standard to war-
rantless searches justified by a lesser showing of reason-
able suspicion.  We review even some suspicionless 
searches for objective reasonableness.  See Bond, 529 
U. S., at 335–336, 338, n. 2.  If concerns about improper
motives and pretext do not justify subjective inquiries in
those less protective contexts, we see no reason to adopt 
that inquiry here.

Al-Kidd would read our cases more narrowly.  He as-
serts that Whren establishes that we ignore subjective
intent only when there exists “probable cause to believe 
that a violation of law has occurred,” 517 U. S., at 811— 
which was not the case here.  That is a distortion of Whren. 
Our unanimous opinion held that we would not look 
behind an objectively reasonable traffic stop to determine
whether racial profiling or a desire to investigate other 
potential crimes was the real motive.  See id., at 810, 813. 
In the course of our analysis, we dismissed Whren’s 
reliance on our inventory-search and administrative-
inspection cases by explaining that those cases do not 
“endors[e] the principle that ulterior motives can invali-
date police conduct that is justifiable on the basis of prob-
able cause to believe that a violation of law has occurred,” 
id., at 811 But to say that ulterior motives do not in-
validate a search that is legitimate because of probable
cause to believe a crime has occurred is not to say that it 
does invalidate all searches that are legitimate for other 
reasons. 

“[O]nly an undiscerning reader,” ibid., would think 
otherwise. We referred to probable cause to believe that a 
violation of law had occurred because that was the legiti-
mating factor in the case at hand.  But the analysis of 
our opinion swept broadly to reject inquiries into motive
generally. See id., at 812–815. We remarked that our 
special-needs and administrative-inspection cases are un-
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usual in their concern for pretext, and do nothing more
than “explain that the exemption from the need for prob-
able cause (and warrant), which is accorded to searches
made for the purpose of inventory or administrative regu-
lation, is not accorded to searches that are not made for 
those purposes,” id., at 811–812. And our opinion empha-
sized that we had at that time (prior to Edmond) rejected
every request to examine subjective intent outside the 
narrow context of special needs and administrative inspec-
tions. See 517 U. S., at 812. Thus, al-Kidd’s approach
adds an “only” to a sentence plucked from the Whren 
opinion, and then elevates that sentence (as so revised)
over the remainder of the opinion, and over the consistent 
holdings of our other cases. 

Because al-Kidd concedes that individualized suspicion 
supported the issuance of the material-witness arrest
warrant; and does not assert that his arrest would have 
been unconstitutional absent the alleged pretextual use of 
the warrant; we find no Fourth Amendment violation.3 

Efficient4 and evenhanded application of the law demands 
—————— 

3 The concerns of JUSTICES GINSBURG and SOTOMAYOR about the valid-
ity of the warrant in this case are beside the point.  See post, at 1–2 
(GINSBURG, J., concurring in judgment); post, at 2 (SOTOMAYOR, J., 
concurring in judgment). The validity of the warrant is not our “open-
ing assumption,” post, at 2 (GINSBURG, J., concurring in judgment); it is 
the premise of al-Kidd’s argument.  Al-Kidd does not claim that 
Ashcroft is liable because the FBI agents failed to obtain a valid war-
rant.  He takes the validity of the warrant as a given, and argues that
his arrest nevertheless violated the Constitution because it was moti-
vated by an illegitimate purpose.  His separate Fourth Amendment and 
statutory claims against the FBI agents who sought the material-
witness warrant, which are the focus of both concurrences, are not 
before us. 

4 We may note in passing that al-Kidd alleges that the Attorney Gen-
eral authorized the use of material-witness warrants for detention of 
suspected terrorists, but not that he forbade the use of those warrants 
to detain material witnesses.  Which means that if al-Kidd’s inquiry 
into actual motive is accepted, mere determination that the Attorney 
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that we look to whether the arrest is objectively justified,
rather than to the motive of the arresting officer. 

B 
A Government official’s conduct violates clearly estab-

lished law when, at the time of the challenged conduct,
“[t]he contours of [a] right [are] sufficiently clear” that
every “reasonable official would have understood that 
what he is doing violates that right.”  Anderson v. Creigh-
ton, 483 U. S. 635, 640 (1987).  We do not require a case
directly on point, but existing precedent must have placed 
the statutory or constitutional question beyond debate.
See ibid.; Malley v. Briggs, 475 U. S. 335, 341 (1986).  The 
constitutional question in this case falls far short of that
threshold. 

At the time of al-Kidd’s arrest, not a single judicial 
opinion had held that pretext could render an objectively 
reasonable arrest pursuant to a material-witness warrant
unconstitutional. A district-court opinion had suggested, 
in a footnoted dictum devoid of supporting citation, that 
using such a warrant for preventive detention of suspects
“is an illegitimate use of the statute”—implying (we accept 
for the sake of argument) that the detention would there-
fore be unconstitutional. United States v. Awadallah, 202 
F. Supp. 2d 55, 77, n. 28 (SDNY 2002).  The Court of 
Appeals thought nothing could “have given John Ashcroft 
fair[er] warning” that his conduct violated the Fourth
Amendment, because the footnoted dictum “call[ed] out 
Ashcroft by name”!  580 F. 3d, at 972–973 (internal quota-
tion marks omitted; emphasis added).  We will indulge the
assumption (though it does not seem to us realistic) that 
Justice Department lawyers bring to the Attorney Gen-
—————— 

General promulgated the alleged policy would not alone decide the case.  

Al-Kidd would also have to prove that the officials who sought his 

material-arrest warrant were motivated by Ashcroft’s policy, not by a

desire to call al-Kidd as a witness. 
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eral’s personal attention all district judges’ footnoted 
speculations that boldly “call him out by name.” On that 
assumption, would it prove that for him (and for him
only?) it became clearly established that pretextual use of 
the material-witness statute rendered the arrest unconsti-
tutional? An extraordinary proposition. Even a district 
judge’s ipse dixit of a holding is not “controlling authority” 
in any jurisdiction, much less in the entire United States;
and his ipse dixit of a footnoted dictum falls far short of 
what is necessary absent controlling authority: a robust
“consensus of cases of persuasive authority.” Wilson v. 
Layne, 526 U. S. 603, 617 (1999).

The Court of Appeals’ other cases “clearly establishing” 
the constitutional violation are, of course, those we re-
jected as irrelevant in our discussion of whether there was 
any constitutional violation at all.  And the Court of Ap-
peals’ reference to those cases here makes the same error 
of assuming that purpose is only disregarded when there 
is probable cause to suspect a violation of law. 

The Court of Appeals also found clearly established law 
lurking in the broad “history and purposes of the Fourth
Amendment.” 580 F. 3d, at 971.  We have repeatedly told
courts—and the Ninth Circuit in particular, see Brosseau 
v. Haugen, 543 U. S. 194, 198–199 (2004) (per curiam)— 
not to define clearly established law at a high level of 
generality. See also, e.g., Wilson, supra, at 615; Anderson, 
supra, at 639–640; cf. Sawyer v. Smith, 497 U. S. 227, 236 
(1990). The general proposition, for example, that an 
unreasonable search or seizure violates the Fourth 
Amendment is of little help in determining whether the
violative nature of particular conduct is clearly estab-
lished. See Saucier v. Katz, 533 U. S. 194, 201–202 (2001); 
Wilson, supra, at 615. 

The same is true of the Court of Appeals’ broad histori-
cal assertions. The Fourth Amendment was a response to 
the English Crown’s use of general warrants, which often 
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allowed royal officials to search and seize whatever and 
whomever they pleased while investigating crimes or 
affronts to the Crown. See Stanford v. Texas, 379 U. S. 
476, 481–485 (1965). According to the Court of Appeals,
Ashcroft should have seen that a pretextual warrant
similarly “gut[s] the substantive protections of the Fourth
Amendmen[t]” and allows the State “to arrest upon the
executive’s mere suspicion.”  580 F. 3d, at 972. 

Ashcroft must be forgiven for missing the parallel, 
which escapes us as well. The principal evil of the general
warrant was addressed by the Fourth Amendment’s par-
ticularity requirement, Stanford, supra, at 485, which 
Ashcroft’s alleged policy made no effort to evade.  The 
warrant authorizing al-Kidd’s arrest named al-Kidd and 
only al-Kidd. It might be argued, perhaps, that when, in
response to the English abuses, the Fourth Amendment 
said that warrants could only issue “on probable cause” it 
meant only probable cause to suspect a violation of law,
and not probable cause to believe that the individual
named in the warrant was a material witness.  But that 
would make all arrests pursuant to material-witness
warrants unconstitutional, whether pretextual or not—
and that is not the position taken by al-Kidd in this case. 

While featuring a District Court’s footnoted dictum, the
Court of Appeals made no mention of this Court’s affirma-
tion in Edmond of the “predominan[t]” rule that reason-
ableness is an objective inquiry, 531 U. S., at 47.  Nor did it 
mention Whren’s and Knights’ statements that subjective
intent mattered in a very limited subset of our Fourth 
Amendment cases; or Terry’s objective evaluation of inves-
tigatory searches premised on reasonable suspicion rather 
than probable cause; or Bond’s objective evaluation of a
suspicionless investigatory search.  The Court of Appeals
seems to have cherry-picked the aspects of our opinions
that gave colorable support to the proposition that the un-
constitutionality of the action here was clearly established. 
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Qualified immunity gives government officials breathing 
room to make reasonable but mistaken judgments about 
open legal questions.  When properly applied, it protects 
“all but the plainly incompetent or those who knowingly 
violate the law.” Malley, 475 U. S., at 341.  Ashcroft de-
serves neither label, not least because eight Court of 
Appeals judges agreed with his judgment in a case of first 
impression.  See Wilson, supra, at 618.  He deserves quali-
fied immunity even assuming—contrafactually—that his
alleged detention policy violated the Fourth Amendment. 

* * * 
We hold that an objectively reasonable arrest and deten-

tion of a material witness pursuant to a validly obtained
warrant cannot be challenged as unconstitutional on the
basis of allegations that the arresting authority had an
improper motive. Because Ashcroft did not violate clearly 
established law, we need not address the more difficult 
question whether he enjoys absolute immunity.  The 
judgment of the Court of Appeals is reversed, and the case
is remanded for further proceedings consistent with this
opinion. 

It is so ordered. 

JUSTICE KAGAN took no part in the consideration or 
decision of this case. 
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JUSTICE KENNEDY, with whom JUSTICE GINSBURG, 
JUSTICE BREYER, and JUSTICE SOTOMAYOR join as to Part 
I, concurring. 

I join the opinion of the Court in full.  In holding that 
the Attorney General could be liable for damages based on
an unprecedented constitutional rule, the Court of Appeals 
for the Ninth Circuit disregarded the purposes of the doc-
trine of qualified immunity. This concurring opinion makes
two additional observations. 

I 
The Court’s holding is limited to the arguments pre-

sented by the parties and leaves unresolved whether the 
Government’s use of the Material Witness Statute in this 
case was lawful. See ante, at 8 (noting that al-Kidd “does 
not assert that his arrest would have been unconstitu-
tional absent the alleged pretextual use of the warrant”).
Under the statute, a Magistrate Judge may issue a war-
rant to arrest someone as a material witness upon a show-
ing by affidavit that “the testimony of a person is material 
in a criminal proceeding” and “that it may become imprac-
ticable to secure the presence of the person by subpoena.”
18 U. S. C. §3144.  The scope of the statute’s lawful
authorization is uncertain.  For example, a law-abiding 
citizen might observe a crime during the days or weeks 

Page 46



2 ASHCROFT v. AL-KIDD 

KENNEDY, J., concurring 

before a scheduled flight abroad.  It is unclear whether 
those facts alone might allow police to obtain a material 
witness warrant on the ground that it “may become im-
practicable” to secure the person’s presence by subpoena. 
Ibid.  The question becomes more difficult if one further 
assumes the traveler would be willing to testify if asked; 
and more difficult still if one supposes that authorities
delay obtaining or executing the warrant until the traveler 
has arrived at the airport.  These possibilities resemble 
the facts in this case. See ante, at 2. 

In considering these issues, it is important to bear in 
mind that the Material Witness Statute might not provide
for the issuance of warrants within the meaning of the
Fourth Amendment’s Warrant Clause.  The typical arrest
warrant is based on probable cause that the arrestee has
committed a crime; but that is not the standard for the 
issuance of warrants under the Material Witness Statute. 
See ante, at 11 (reserving the possibility that probable
cause for purposes of the Fourth Amendment’s Warrant
Clause means “only probable cause to suspect a violation 
of law”). If material witness warrants do not qualify as 
“Warrants” under the Fourth Amendment, then material 
witness arrests might still be governed by the Fourth 
Amendment’s separate reasonableness requirement for
seizures of the person. See United States v. Watson, 423 
U. S. 411 (1976). Given the difficulty of these issues, the 
Court is correct to address only the legal theory put before 
it, without further exploring when material witness ar-
rests might be consistent with statutory and constitutional 
requirements. 

II 
The fact that the Attorney General holds a high office in 

the Government must inform what law is clearly estab-
lished for the purposes of this case.  Mitchell v. Forsyth, 
472 U. S. 511, 525 (1985).  Some federal officers perform 
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their functions in a single jurisdiction, say within the con-
fines of one State or one federal judicial district.  They
“reasonably can anticipate when their conduct may give 
rise to liability for damages” and so are expected to adjust 
their behavior in accordance with local precedent.  Davis 
v. Scherer, 468 U. S. 183, 195 (1984); see also Anderson v. 
Creighton, 483 U. S. 635, 639–640 (1987).  In contrast the 
Attorney General occupies a national office and so sets
policies implemented in many jurisdictions throughout the 
country.  The official with responsibilities in many juris-
dictions may face ambiguous and sometimes inconsistent
sources of decisional law.  While it may be clear that one 
Court of Appeals has approved a certain course of conduct,
other Courts of Appeals may have disapproved it, or at
least reserved the issue. 

When faced with inconsistent legal rules in different 
jurisdictions, national officeholders should be given some
deference for qualified immunity purposes, at least if they 
implement policies consistent with the governing law of
the jurisdiction where the action is taken.  As we have 
explained, qualified immunity is lost when plaintiffs point
either to “cases of controlling authority in their jurisdic-
tion at the time of the incident” or to “a consensus of cases 
of persuasive authority such that a reasonable officer 
could not have believed that his actions were lawful.” 
Wilson v. Layne, 526 U. S. 603, 617 (1999); see also ante, 
at 9–10. These standards ensure the officer has “fair and 
clear warning” of what the Constitution requires.  United 
States v. Lanier, 520 U. S. 259, 271 (1997). 

A national officeholder intent on retaining qualified 
immunity need not abide by the most stringent standard
adopted anywhere in the United States.  And the national 
officeholder need not guess at when a relatively small set 
of appellate precedents have established a binding legal
rule. If national officeholders were subject to personal 
liability whenever they confronted disagreement among 

Page 48



4 ASHCROFT v. AL-KIDD 

KENNEDY, J., concurring 

appellate courts, those officers would be deterred from full 
use of their legal authority. The consequences of that
deterrence must counsel caution by the Judicial Branch, 
particularly in the area of national security.  See Ashcroft 
v. Iqbal, 556 U. S. ___, ___ (2009) (slip op., at 21).  Fur-
thermore, too expansive a view of “clearly established law” 
would risk giving local judicial determinations the effect of 
rules with de facto national significance, contrary to the 
normal process of ordered appellate review. 

The proceedings in this case illustrate these concerns. 
The Court of Appeals for the Ninth Circuit appears to 
have reasoned that a Federal District Court sitting in New
York had authority to establish a legal rule binding on 
the Attorney General and, therefore, on federal law-
enforcement operations conducted nationwide.  See 580 
F. 3d 949, 972–973 (2009).  Indeed, this case involves a 
material witness warrant issued in Boise, Idaho, and an 
arrest near Washington, D. C.  Of course, district court 
decisions are not precedential to this extent.  Ante, at 9– 
10. But nationwide security operations should not have to
grind to a halt even when an appellate court finds those 
operations unconstitutional. The doctrine of qualified
immunity does not so constrain national officeholders 
entrusted with urgent responsibilities. 
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SUPREME COURT OF THE UNITED STATES 

No. 10–98 

JOHN D. ASHCROFT, PETITIONER v. ABDULLAH 

AL-KIDD 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT


[May 31, 2011] 


JUSTICE GINSBURG, with whom JUSTICE BREYER and 
JUSTICE SOTOMAYOR join, concurring in the judgment. 

Is a former U. S. Attorney General subject to a suit for 
damages on a claim that he instructed subordinates to 
use the Material Witness Statute, 18 U. S. C. §3144, as a
pretext to detain terrorist suspects preventively?  Given 
Whren v. United States, 517 U. S. 806 (1996), I agree with
the Court that no “clearly established law” renders
Ashcroft answerable in damages for the abuse of authority 
al-Kidd charged.  Ante, at 12.  But I join JUSTICE 
SOTOMAYOR in objecting to the Court’s disposition of al-
Kidd’s Fourth Amendment claim on the merits; as she 
observes, post, at 1 (opinion concurring in judgment), that
claim involves novel and trying questions that will “have
no effect on the outcome of th[is] case.” Pearson v. Calla-
han, 555 U. S. 223, 236–237 (2009).

In addressing al-Kidd’s Fourth Amendment claim 
against Ashcroft, the Court assumes at the outset the 
existence of a validly obtained material witness warrant. 
Ante, at 1, 12.  That characterization is puzzling.  See post, 
at 2 (opinion of SOTOMAYOR, J.).1  Is a warrant “validly 

—————— 
1 Nowhere in al-Kidd’s complaint is there any concession that the

warrant gained by the FBI agents was validly obtained.  But cf. ante, at 
8, n. 3 (majority opinion). 
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obtained” when the affidavit on which it is based fails to 
inform the issuing Magistrate Judge that “the Govern-
ment has no intention of using [al-Kidd as a witness] at
[another’s] trial,” post, at 1, and does not disclose that al-
Kidd had cooperated with FBI agents each of the several 
times they had asked to interview him, App. 26?

Casting further doubt on the assumption that the war-
rant was validly obtained, the Magistrate Judge was not 
told that al-Kidd’s parents, wife, and children were all 
citizens and residents of the United States.  In addition, 
the affidavit misrepresented that al-Kidd was about to
take a one-way flight to Saudi Arabia, with a first-class
ticket costing approximately $5,000; in fact, al-Kidd had a 
round-trip, coach-class ticket that cost $1,700.2  Given  
these omissions and misrepresentations, there is strong 
cause to question the Court’s opening assumption—a valid 
material-witness warrant—and equally strong reason to
conclude that a merits determination was neither neces-
sary nor proper.3 

—————— 
2 Judicial officers asked to issue material witness warrants must 

determine whether the affidavit supporting the application shows that 
“the testimony of a person is material in a criminal proceeding” and 
that “it may become impracticable to secure the presence of the person
by subpoena.”  18 U. S. C. §3144. Even if these conditions are met, 
issuance of the warrant is discretionary. Ibid. (“judicial officer may 
order the arrest of the person” (emphasis added)).  Al-Kidd’s experience
illustrates the importance of vigilant exercise of this checking role by 
the judicial officer to whom the warrant application is presented. 

The affidavit used to secure al-Kidd’s detention was spare; it did not
state with particularity the information al-Kidd purportedly possessed,
nor did it specify how al-Kidd’s knowledge would be material to Sami
Omar al-Hussayen’s prosecution.  As to impracticability, the affidavit 
contained only this unelaborated statement: “It is believed that if Al-
Kidd travels to Saudi Arabia, the United States Government will be 
unable to secure his presence at trial via subpoena.”  App. 64. Had the 
Magistrate Judge insisted on more concrete showings of materiality
and impracticability, al-Kidd might have been spared the entire ordeal. 

3 The Court thrice states that the material witness warrant for al-
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—————— 
Kidd’s arrest was “based on individualized suspicion.” Ante, at 6, 8. 
The word “suspicion,” however, ordinarily indicates that the person 
suspected has engaged in wrongdoing.  See Black’s Law Dictionary
1585 (9th ed. 2009) (defining “reasonable suspicion” to mean “[a] par-
ticularized and objective basis, supported by specific and articulable
facts, for suspecting a person of criminal activity”).  Material witness 
status does not “involv[e] suspicion, or lack of suspicion,” of the individ-
ual so identified.  See Illinois v. Lidster, 540 U. S. 419, 424–425 (2004).

This Court’s decisions, until today, have uniformly used the term
“individualized suspicion” to mean “individualized suspicion of wrong-
doing.” See Indianapolis v. Edmond, 531 U. S. 32, 37 (2000) (emphasis 
added); Chandler v. Miller, 520 U. S. 305, 313 (1997) (same).  See also, 
e.g., Brigham City v. Stuart, 547 U. S. 398, 405 (2006) (referring to
“programmatic searches conducted without individualized suspicion—
such as checkpoints to combat drunk driving or drug trafficking”); 
Board of Ed. of Independent School Dist. No. 92 of Pottawatomie Cty. v. 
Earls, 536 U. S. 822, 830 (2002) (“finding of individualized suspicion
may not be necessary when a school conducts drug testing”); Whren v. 
United States, 517 U. S. 806, 817–818 (1996) (observed traffic violations
give rise to individualized suspicion); Michigan Dept. of State Police v. 
Sitz, 496 U. S. 444, 451 (1990) (“Detention of particular motorists for
more extensive field sobriety testing may require satisfaction of an
individualized suspicion standard.”); Maryland v. Buie, 494 U. S. 325, 
334–335, n. 2 (1990) (“Terry [v. Ohio, 392 U. S. 1 (1968)] requires
reasonable, individualized suspicion before a frisk for weapons can be
conducted.”); Treasury Employees v. Von Raab, 489 U. S. 656, 668 
(1989) (“[I]n certain limited circumstances, the Government’s need to 
discover . . . latent or hidden conditions, or to prevent their develop-
ment, is sufficiently compelling to justify [search that intrudes] on
privacy . . . without any measure of individualized suspicion.”); 
O’Connor v. Ortega, 480 U. S. 709, 726 (1987) (“petitioners had an
‘individualized suspicion’ of misconduct by Dr. Ortega”); United States 
v. Montoya de Hernandez, 473 U. S. 531, 538 (1985) (“Automotive
travelers may be stopped at fixed checkpoints near the border without 
individualized suspicion . . .”); New Jersey v. T. L. O., 469 U. S. 325, 
342, n. 8 (1985) (“the search of T. L. O.’s purse was based upon 
an individualized suspicion that she had violated school rules”); Michi-
gan v. Summers, 452 U. S. 692, 699, n. 9 (1981) (“police executing a
search warrant at a tavern could not . . . frisk a patron unless the
officers had individualized suspicion that the patron might be armed or
dangerous”).

The Court’s suggestion that the term “individualized suspicion” is
more commonly associated with “know[ing] something about [a] crime” 
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I also agree with JUSTICE KENNEDY that al-Kidd’s 
treatment presents serious questions, unaddressed by the 
Court, concerning “the [legality of] the Government’s use
of the Material Witness Statute in this case.” Ante, at 1 
(concurring opinion). In addition to the questions JUSTICE 
KENNEDY poses, and even if the initial material witness 
classification had been proper, what even arguably legiti-
mate basis could there be for the harsh custodial condi-
tions to which al-Kidd was subjected: Ostensibly held only 
to secure his testimony, al-Kidd was confined in three 
different detention centers during his 16 days’ incarcera-
tion, kept in high-security cells lit 24 hours a day, strip-
searched and subjected to body-cavity inspections on more
than one occasion, and handcuffed and shackled about his 
wrists, legs, and waist. App. 29–36; cf. Bell v. Wolfish, 441 
U. S. 520, 539, n. 20 (1979) (“[L]oading a detainee with 
chains and shackles and throwing him in a dungeon may 
ensure his presence at trial and preserve the security of 
the institution. But it would be difficult to conceive of a 
situation where conditions so harsh, employed to achieve 
objectives that could be accomplished in so many alterna-
tive and less harsh methods, would not support a conclu-
sion that the purpose for which they were imposed was to 
punish.”).

However circumscribed al-Kidd’s Bivens claim against 
Ashcroft may have been, see Bivens v. Six Unknown Fed. 
Narcotics Agents, 403 U. S. 388 (1971); ante, at 8 (majority 
opinion); ante, at 1 (KENNEDY, J., concurring), his remain-

—————— 
or “throwing . . . a surprise birthday party” than with criminal suspects, 
ante, at 6, n. 2 (internal quotation marks omitted), is hardly credible.
The import of the term in legal argot is not genuinely debatable.  When 
the evening news reports that a murder “suspect” is on the loose, the 
viewer is meant to be on the lookout for the perpetrator, not the wit-
ness. Ashcroft understood the term as lawyers commonly do: He spoke 
of detaining material witnesses as a means to “tak[e] suspected terror-
ists off the street.”  App. 41 (internal quotation marks omitted). 
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ing claims against the FBI agents who apprehended him
invite consideration of the issues JUSTICE KENNEDY iden-
tified.4  His challenges to the brutal conditions of his
confinement have been settled.  But his ordeal is a grim
reminder of the need to install safeguards against disre-
spect for human dignity, constraints that will control
officialdom even in perilous times. 

—————— 
4 The District Court determined that al-Kidd’s factual allegations 

against FBI agents regarding their “misrepresentations and omissions
in the warrant application, if true, would negate the possibility of
qualified immunity [for those agents].”  Memorandum Order in No. 
cv:05–093 (D Idaho, Sept. 27, 2006), p. 18.  The agents took no appeal
from this threshold denial of their qualified immunity plea. 
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SUPREME COURT OF THE UNITED STATES 

No. 10–98 

JOHN D. ASHCROFT, PETITIONER v. ABDULLAH 

AL-KIDD 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT


[May 31, 2011] 


JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG 
and JUSTICE BREYER join, concurring in the judgment. 

I concur in the Court’s judgment reversing the Court of
Appeals because I agree with the majority’s conclusion 
that Ashcroft did not violate clearly established law. I 
cannot join the majority’s opinion, however, because it
unnecessarily “resolve[s] [a] difficult and novel questio[n] 
of constitutional . . . interpretation that will ‘have no effect 
on the outcome of the case.’ ”  Ante, at 3 (quoting Pearson 
v. Callahan, 555 U. S. 223, 237 (2009)).

Whether the Fourth Amendment permits the pretextual
use of a material witness warrant for preventive detention
of an individual whom the Government has no intention 
of using at trial is, in my view, a closer question than
the majority’s opinion suggests.  Although the majority
is correct that a government official’s subjective intent is
generally “irrelevant in determining whether that officer’s
actions violate the Fourth Amendment,” Bond v. United 
States, 529 U. S. 334, 338, n. 2 (2000), none of our prior 
cases recognizing that principle involved prolonged deten
tion of an individual without probable cause to believe he
had committed any criminal offense. We have never 
considered whether an official’s subjective intent matters
for purposes of the Fourth Amendment in that novel con
text, and we need not and should not resolve that question 
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in this case. All Members of the Court agree that, what
ever the merits of the underlying Fourth Amendment 
question, Ashcroft did not violate clearly established law.

The majority’s constitutional ruling is a narrow one pre
mised on the existence of a “valid material-witness war
ran[t],” ante, at 1—a premise that, at the very least, is 
questionable in light of the allegations set forth in al-
Kidd’s complaint. Based on those allegations, it is not at
all clear that it would have been “impracticable to secure
[al-Kidd’s] presence . . . by subpoena” or that his testimony 
could not “adequately be secured by deposition.”  18 
U. S. C. §3144; see First Amended Complaint in No. 05–
093–EJL, ¶55, App. 26 (“Mr. al-Kidd would have complied 
with a subpoena had he been issued one or agreed to a
deposition”). Nor is it clear that the affidavit supporting
the warrant was sufficient; its failure to disclose that the 
Government had no intention of using al-Kidd as a wit
ness at trial may very well have rendered the affidavit
deliberately false and misleading.  Cf. Franks v. Delaware, 
438 U. S. 154, 155–156 (1978).  The majority assumes
away these factual difficulties, but in my view, they point 
to the artificiality of the way the Fourth Amendment
question has been presented to this Court and provide 
further reason to avoid rendering an unnecessary holding
on the constitutional question.

I also join Part I of JUSTICE KENNEDY’s concurring 
opinion. As that opinion makes clear, this case does not
present an occasion to address the proper scope of the 
material witness statute or its constitutionality as applied
in this case. Indeed, nothing in the majority’s opinion
today should be read as placing this Court’s imprimatur
on the actions taken by the Government against al-Kidd. 
Ante, at 1 (KENNEDY, J., concurring) (“The Court’s holding
is limited to the arguments presented by the parties and 
leaves unresolved whether the Government’s use of the 
Material Witness Statute in this case was lawful”). 
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ASSERTION OF EXECUTIVE PRIVILEGE OVER DOCUMENTS 
GENERATED IN RESPONSE TO CONGRESSIONAL 

INVESTIGATION INTO OPERATION FAST AND FURIOUS 

Executive privilege may properly be asserted in response to a congressional subpoena seeking 
internal Department of Justice documents generated in the course of the deliberative process concerning 
the Department’s response to congressional and related media inquiries into Operation Fast and 
Furious. 

 June 19, 2012 
 
THE PRESIDENT 
 THE WHITE HOUSE 
 
DEAR MR. PRESIDENT:  I am writing to request that you assert executive privilege with 
respect to confidential Department of Justice (“Department”) documents that are responsive to 
the subpoena issued by the Committee on Oversight and Government Reform of the United 
States House of Representatives (“Committee”) on October 11, 2011.  The subpoena relates to 
the Committee’s investigation into Operation Fast and Furious, a law enforcement operation 
conducted by the Bureau of Alcohol, Tobacco, Firearms, and Explosives (“ATF”) and the United 
States Attorney’s Office for the District of Arizona to stem the illegal flow of firearms from the 
United States to drug cartels in Mexico (“Fast and Furious”).  The Committee has scheduled a 
meeting for June 20, 2012, to vote on a resolution holding me in contempt of Congress for 
failing to comply with the subpoena. 

I. 

The Committee’s subpoena broadly sweeps in various groups of documents relating to 
both the conduct of Operation Fast and Furious and the Department’s response to congressional 
inquiries about that operation.  In recognition of the seriousness of the Committee’s concerns 
about both the inappropriate tactics used in Fast and Furious and the inaccuracies concerning the 
use of those tactics in the letter that the Department sent to Senator Grassley on February 4, 2011 
(“February 4 Letter”), the Department has taken a number of significant steps in response to the 
Committee’s oversight.  First, the Department has instituted various reforms to ensure that it 
does not repeat these law enforcement and oversight mistakes.  Second, at my request the 
Inspector General is investigating the conduct of Fast and Furious.  And third, to the extent 
consistent with important Executive Branch confidentiality and separation of powers interests 
affected by the Committee’s investigation into ongoing criminal investigations and prosecutions, 
as well as applicable disclosure laws, the Department has provided a significant amount of 
information in an extraordinary effort to accommodate the Committee’s legitimate oversight 
interests, including testimony, transcribed interviews, briefings and other statements by 
Department officials, and all of the Department’s internal documents concerning the preparation 
of the February 4 Letter. 

The Committee has made clear that its contempt resolution will be limited to internal 
Department “documents from after February 4, 2011, related to the Department’s response to 
Congress.”  Letter for Eric H. Holder, Jr., Attorney General, from Darrell E. Issa, Chairman, 
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Committee on Oversight and Government Reform, U.S. House of Representatives at 1-2 
(June 13, 2012) (“Chairman’s Letter”).  I am asking you to assert executive privilege over these 
documents.  They were not generated in the course of the conduct of Fast and Furious.  Instead, 
they were created after the investigative tactics at issue in that operation had terminated and in 
the course of the Department’s deliberative process concerning how to respond to congressional 
and related media inquiries into that operation. 

In view of the significant confidentiality and separation of powers concerns raised by 
the Committee’s demand for internal documents generated in response to the Committee’s 
investigation, we consider the Department’s accommodations regarding the preparation of the 
February 4 Letter to have been extraordinary.  Despite these accommodations, however, the 
Committee scheduled a vote on its contempt resolution.  At that point, the Department offered 
an additional accommodation that would fully address the Committee’s remaining questions.  
The Department offered to provide the Committee with a briefing, based on documents that the 
Committee could retain, explaining how the Department’s understanding of the facts of Fast 
and Furious evolved during the post-February 4 period, as well as the process that led to the 
withdrawal of the February 4 Letter.  The Committee, however, has not accepted the 
Department’s offer and has instead elected to proceed with its contempt vote. 

As set forth more fully below, I am very concerned that the compelled production to 
Congress of internal Executive Branch documents generated in the course of the deliberative 
process concerning its response to congressional oversight and related media inquiries would 
have significant, damaging consequences:  It would inhibit the candor of such Executive Branch 
deliberations in the future and significantly impair the Executive Branch’s ability to respond 
independently and effectively to congressional oversight.  This would raise substantial separation 
of powers concerns and potentially create an imbalance in the relationship between these two  
co-equal branches of the Government.  Consequently, as the head of the Department of Justice, 
I respectfully request that you assert executive privilege over the identified documents.  
This letter sets forth the basis for my legal judgment that you may properly do so. 

II. 

Executive privilege is “fundamental to the operation of Government and inextricably 
rooted in the separation of powers under the Constitution.”  United States v. Nixon, 418 U.S. 683, 
708 (1974).  It is “a necessary corollary of the executive function vested in the President by 
Article II of the Constitution.”  Congressional Requests for Confidential Executive Branch 
Information, 13 Op. O.L.C. 153, 154 (1989) (“Congressional Requests Opinion”) (opinion of 
Assistant Attorney General William P. Barr); see U.S. Const. art. II, § 1, cl. 1 (“The executive 
Power shall be vested in a President of the United States of America.”); U.S. Const. art. II, § 3 
(The President shall “take Care that the Laws be faithfully executed . . . .”).  Indeed, executive 
privilege “has been asserted by numerous Presidents from the earliest days of our Nation, and 
it was explicitly recognized by the Supreme Court in United States v. Nixon.”  Congressional 
Requests Opinion, 13 Op. O.L.C. at 154.  

The documents at issue fit squarely within the scope of executive privilege.  In 
connection with prior assertions of executive privilege, two Attorneys General have advised 
the President that documents of this kind are within the scope of executive privilege.  See Letter 
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for the President from Paul D. Clement, Solicitor General and Acting Attorney General, Re: 
Assertion of Executive Privilege Concerning the Dismissal and Replacement of U.S. Attorneys 
at 6 (June 27, 2007) (“U.S. Attorneys Assertion”) (“[C]ommunications between the Department 
of Justice and the White House concerning . . . possible responses to congressional and media 
inquiries about the U.S. Attorney resignations . . . clearly fall within the scope of executive 
privilege.”); Assertion of Executive Privilege Regarding White House Counsel’s Office 
Documents, 20 Op. O.L.C. 2, 3 (1996) (“WHCO Documents Assertion”) (opinion of Attorney 
General Janet Reno) (concluding that “[e]xecutive privilege applies” to “analytical material or 
other attorney work-product prepared by the White House Counsel’s Office in response to the 
ongoing investigation by the Committee”). 

It is well established that “[t]he doctrine of executive privilege . . . encompasses 
Executive Branch deliberative communications.”  Letter for the President from Michael B. 
Mukasey, Attorney General, Re: Assertion of Executive Privilege over Communications 
Regarding EPA’s Ozone Air Quality Standards and California’s Greenhouse Gas Waiver 
Request at 2 (June 19, 2008) (“EPA Assertion”); see also, e.g., U.S. Attorneys Assertion at 2; 
Assertion of Executive Privilege with Respect To Clemency Decision, 23 Op. O.L.C. 1, 1-2 
(1999) (“Clemency Assertion”) (opinion of Attorney General Janet Reno).  The threat of 
compelled disclosure of confidential Executive Branch deliberative material can discourage 
robust and candid deliberations, for “[h]uman experience teaches that those who expect public 
dissemination of their remarks may well temper candor with a concern for appearances and for 
their own interests to the detriment of the decisionmaking process.”  Nixon, 418 U.S. at 705.  
Thus, Presidents have repeatedly asserted executive privilege to protect confidential Executive 
Branch deliberative materials from congressional subpoena.  See, e.g., EPA Assertion at 2-3; 
Letter for the President from Michael B. Mukasey, Attorney General, Re: Assertion of Executive 
Privilege Concerning the Special Counsel’s Interviews of the Vice President and Senior White 
House Staff at 2 (July 15, 2008) (“Special Counsel Assertion”); Letter for the President from 
John Ashcroft, Attorney General, Re: Assertion of Executive Privilege with Respect to 
Prosecutorial Documents at 2 (Dec. 10, 2001) (“Prosecutorial Documents Assertion”); 
Clemency Assertion, 23 Op. O.L.C. at 1-4; Assertion of Executive Privilege in Response to 
a Congressional Subpoena, 5 Op. O.L.C. 27, 29-31 (1981) (“1981 Assertion”) (opinion of 
Attorney General William French Smith). 

Because the documents at issue were generated in the course of the deliberative process 
concerning the Department’s responses to congressional and related media inquiries into Fast 
and Furious, the need to maintain their confidentiality is heightened.  Compelled disclosure of 
such material, regardless of whether a given document contains deliberative content, would raise 
“significant separation of powers concerns,” WHCO Documents Assertion, 20 Op. O.L.C. at 3, 
by “‘significantly impair[ing]’” the Executive Branch’s ability to respond independently and 
effectively to matters under congressional review.  U.S. Attorneys Assertion at 6 (“the ability of 
the Office of the Counsel to the President to assist the President in responding to [congressional 
and related media] investigations ‘would be significantly impaired’ if a congressional committee 
could review ‘confidential documents prepared in order to assist the President and his staff in 
responding to an investigation by the committee seeking the documents’”) (quoting WHCO 
Documents Assertion, 20 Op. O.L.C. at 3) (alterations omitted).  See generally The 
Constitutional Separation of Powers Between the President and Congress, 20 Op. O.L.C. 124, 
126-28, 133-35 (1996) (explaining that, under Supreme Court case law, congressional action 
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that interferes with the functioning of the Executive Branch, including “attempts to dictate the 
processes of executive deliberation,” can violate general separation of powers principles); 
Nixon v. Administrator of General Services, 433 U.S. 425, 443 (1977) (congressional enactment 
that “disrupts the proper balance between the coordinate branches” may violate the separation 
of powers). 

Congressional oversight of the process by which the Executive Branch responds to 
congressional oversight inquiries would create a detrimental dynamic that is quite similar to 
what would occur in litigation if lawyers had to disclose to adversaries their deliberations about 
the case, and specifically about how to respond to their adversaries’ discovery requests.  As the 
Supreme Court recognized in establishing the attorney work product doctrine, “it is essential 
that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by opposing 
parties and their counsel.”  Hickman v. Taylor, 329 U.S. 495, 510-11 (1947).  Were attorney 
work product “open to opposing counsel on mere demand,” the Court explained, “[i]nefficiency, 
unfairness and sharp practices would inevitably develop in the giving of legal advice and in the 
preparation of cases for trial . . . , [a]nd the interests of the clients and the cause of justice would 
be poorly served.”  Id. at 511. 

Similarly, in the oversight context, as the Department recognized in the prior 
administration, a congressional power to request information from the Executive Branch and 
then review the ensuing Executive Branch discussions regarding how to respond to that request 
would chill the candor of those Executive Branch discussions and “introduce a significantly 
unfair imbalance to the oversight process.”  Letter for John Conyers, Jr., Chairman, Committee 
on the Judiciary, U.S. House of Representatives, and Linda T. Sanchez, Chairwoman, 
Subcommittee on Commercial and Administrative Law, Committee on the Judiciary, U.S. House 
of Representatives, from Richard A. Hertling, Acting Assistant Attorney General, Office 
of Legislative Affairs at 3 (Mar. 26, 2007).  Such congressional power would disserve both 
Branches and the oversight process itself, which involves two co-equal branches of government 
and, like litigation, often is, and needs to be, adversarial.  We recognize that it is essential to 
Congress’s ability to interact independently and effectively with the Executive Branch that 
the confidentiality of internal deliberations among Members of Congress and their staffs be 
protected against incursions by the Executive Branch.  See Gravel v. United States, 408 U.S. 
606, 616 (1972) (“The Speech or Debate Clause was designed to assure a co-equal branch of 
the government wide freedom of speech, debate, and deliberation without intimidation or 
threats from the Executive Branch.”).  It is likewise essential to the Executive Branch’s ability 
to respond independently and effectively to matters under congressional review that the 
confidentiality of internal Executive Branch deliberations be protected against incursions 
by Congress. 

Moreover, there is an additional, particularized separation of powers concern here 
because the Committee’s inquiry into Fast and Furious has sought information about ongoing 
criminal investigations and prosecutions.  Such information would itself be protected by 
executive privilege, see, e.g., Assertion of Executive Privilege in Response to Congressional 
Demands for Law Enforcement Files, 6 Op. O.L.C. 31, 32 (1982) (opinion of Attorney General 
William French Smith) (“[I]t has been the policy of the Executive Branch throughout this 
Nation’s history generally to decline to provide committees of Congress with access to or copies 
of law enforcement files except in the most extraordinary circumstances.”).  Consequently, 
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the Department’s deliberations about how to respond to these congressional inquiries involved 
discussion of how to ensure that critical ongoing law enforcement actions are not compromised 
and that law enforcement decisionmaking is not tainted by even the appearance of political 
influence.  See, e.g., id. at 33 (noting “substantial danger that congressional pressures will 
influence the course of the investigation . . . [and] potential damage to proper law enforcement 
which would be caused by the revelation of sensitive techniques, methods, or strategy”) 
(quotation marks omitted).  Maintaining the confidentiality of such candid internal discussions 
helps preserve the independence, integrity, and effectiveness of the Department’s law 
enforcement efforts.  

III. 

A congressional committee “may overcome an assertion of executive privilege only 
if it establishes that the subpoenaed documents are ‘demonstrably critical to the responsible 
fulfillment of the Committee’s functions.’”  Special Counsel Assertion at 5-6 (quoting Senate 
Select Comm. on Presidential Campaign Activities v. Nixon, 498 F.2d 725, 731 (D.C. Cir. 1974) 
(en banc) (emphasis added)); see also, e.g., U.S. Attorneys Assertion at 2 (same); Clemency 
Assertion, 23 Op. O.L.C. at 2 (same); Nixon, 418 U.S. at 707 (“[I]t is necessary to resolve 
those competing interests in a manner that preserves the essential functions of each branch.”).  
“Those functions must be in furtherance of Congress’s legitimate legislative responsibilities,” 
Special Counsel Assertion at 5 (emphasis added), for “[c]ongressional oversight of Executive 
Branch actions is justifiable only as a means of facilitating the legislative task of enacting, 
amending, or repealing laws.” 1981 Assertion, 5 Op. O.L.C. at 30-31.  See also, e.g., Special 
Counsel Assertion at 5; U.S. Attorneys Assertion at 2-3; McGrain v. Daugherty, 273 U.S. 135, 
176 (1927) (congressional oversight power may be used only to “obtain information in aid 
of the legislative function”); Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491, 504 n.15 (1975) 
(“The subject of any [congressional] inquiry always must be one on which legislation could be 
had.”) (quotation marks omitted). 

A. 

The Committee has not satisfied the “demonstrably critical” standard with respect to 
the documents at issue.  The Committee has said that it needs the post-February 4 documents 
“related to the Department’s response to Congress” concerning Fast and Furious in order to 
“examine the Department’s mismanagement of its response to Operation Fast and Furious.”  
Chairman’s Letter at 1-2.  More specifically, the Committee has explained in the report that it 
is scheduled to consider at its June 20 contempt meeting that it needs these documents so that it 
can “understand what the Department knew about Fast and Furious, including when and how 
it discovered its February 4 letter was false, and the Department’s efforts to conceal that 
information from Congress and the public.”  Comm. on Oversight and Gov’t Reform, U.S. 
House of Representatives, Report at 33 (June 15, 2012).  House leaders have similarly 
communicated that the driving concern behind the Committee’s scheduled contempt vote is 
to determine whether Department leaders attempted to “mislead or misinform Congress” in 
response to congressional inquiries into Fast and Furious.  See Letter for Eric H. Holder, Jr., 
Attorney General, from John A. Boehner, Speaker, U.S. House of Representatives, et al. at 1 
(May 18, 2012) (“Speaker’s Letter”). 
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At the threshold, it is not evident that the Committee’s asserted need to review the 
management of the Department’s response to congressional inquiries furthers a legislative 
function of Congress.  See WHCO Documents Assertion, 20 Op. O.L.C. at 4 (noting the question 
of “the extent of Congress’s authority to conduct oversight of the executive branch’s response 
to oversight . . . must be viewed as unresolved as a matter of law in light of the requirement that 
there be a nexus to Congress’s legislative authority”).  In any event, the purported connection 
between the congressional interest cited and the documents at issue is now highly attenuated 
as a result of the Department’s extraordinary efforts to accommodate the Committee’s interest 
in this regard.  Through these efforts, the Department has amply fulfilled its constitutional 
“obligation . . . to make a principled effort to acknowledge, and if possible to meet, the 
[Committee’s] legitimate needs.”  1981 Assertion, 5 Op. O.L.C. at 31; see also, e.g., United 
States v. AT&T, 567 F.2d 121, 127, 130 (D.C. Cir. 1977) (“[E]ach branch should take cognizance 
of an implicit constitutional mandate to seek optimal accommodation through a realistic 
evaluation of the needs of the conflicting branches in the particular fact situation. . . .  
Negotiation between the two branches should thus be viewed as a dynamic process affirmatively 
furthering the constitutional scheme.”). 

Specifically, the Department has already shared with the Committee over 1300 pages 
of documents concerning the drafting of the February 4 Letter, in acknowledgment that the 
February 4 Letter contained inaccurate information.  In addition, numerous Department officials 
and employees, including the Attorney General, have provided testimony and other statements 
concerning both the conduct of Fast and Furious and the Department’s preparation and 
withdrawal of the February 4 Letter.  This substantial record shows that the inaccuracies in the 
February 4 Letter were the inadvertent product of the fact that, at the time they were preparing 
that letter, neither Department leaders nor the heads of relevant Department components on 
whom Department leaders reasonably relied for information knew the correct facts about the 
tactics used in Fast and Furious.  Department leaders first learned that flawed tactics may have 
been used in Fast and Furious when public allegations about such tactics surfaced in early 2011, 
after such tactics had been discontinued.  But Department leaders were mistakenly assured by 
the heads of relevant Department components that those allegations were false.  As the 
Department collected and reviewed documents to provide to the Committee during the months 
after submitting the February 4 Letter, however, Department leaders came to understand that 
Fast and Furious was in fact fundamentally flawed and that the February 4 Letter may have 
been inaccurate.  While the Department was developing that understanding, Department officials 
made public statements and took other actions alerting the Committee to their increasing concern 
about the tactics actually used in Fast and Furious and the accuracy of the February 4 Letter.  
When the Department was confident that it had a sufficient understanding of the factual record, 
it formally withdrew the February 4 Letter.  All of this demonstrates that the Department did not 
in any way intend to mislead the Committee. 

The Department continued its extraordinary efforts at accommodating the Committee by 
recently offering to provide the Committee with a briefing, based on documents that the 
Committee could retain, explaining further how the Department’s understanding of the facts of 
Fast and Furious evolved during the post-February 4 period, as well as the process that led to 
the withdrawal of the February 4 Letter.  The Department believes that this briefing, and the 
accompanying documents, would have fully addressed what the Committee described as its 
remaining concerns related to the February 4 Letter and the good faith of the Department in 
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responding to the Committee’s investigation.  The Committee, however, has not accepted 
this offer of accommodation. 

Finally, the Committee’s asserted need for post-February 4 documents is further 
diminished by the Inspector General’s ongoing investigation of Fast and Furious, which was 
undertaken at my request.  As an Executive Branch official, the Inspector General may obtain 
access to documents that are privileged from disclosure to Congress.  The existence of this 
investigation belies any suspicion that the Department is attempting to conceal important facts 
concerning Fast and Furious from the Committee.  Moreover, in light of the Inspector General’s 
investigation, congressional oversight is not the only means by which the management of the 
Department’s response to Fast and Furious may be scrutinized. 

In brief, the Committee received all documents that involved the Department’s 
preparation of the February 4 Letter.  The Committee’s legitimate interest in obtaining 
documents created after the February 4 Letter is highly attenuated and has been fully 
accommodated by the Department.  The Committee lacks any “demonstrably critical” need 
for further access to the Department’s deliberations to address concerns arising out of the 
February 4 Letter. 

B. 

The Department’s accommodations have concerned only a subset of the topics addressed 
in the withheld post-February 4 documents.  The documents and information provided or offered 
to the Committee address primarily the evolution of the Department’s understanding of the facts 
of Fast and Furious and the process that led to the withdrawal of the February 4 Letter.  Most of 
the withheld post-February 4 documents, however, relate to other aspects of the Department’s 
response to congressional and related media inquiries, such as procedures or strategies for 
responding to the Committee’s requests for documents and other information.  The Committee 
has not articulated any particularized interest in or need for documents relating to such topics, 
let alone a need that would further a legislative function. 

“Broad, generalized assertions that the requested materials are of public import are 
simply insufficient under the ‘demonstrably critical’ standard.”  U.S. Attorneys Assertion at 3; 
see also, e.g., Congressional Requests Opinion, 13 Op. O.L.C. at 160 (“‘A specific, articulated 
need for information will weigh substantially more heavily in the constitutional balancing than 
a generalized interest in obtaining information.’”) (quoting 1981 Assertion, 5 Op. O.L.C. at 30)).  
Moreover, “Congress’s legislative function does not imply a freestanding authority to gather 
information for the sole purpose of informing ‘the American people.’”  Special Counsel 
Assertion at 6.  The “only informing function” constitutionally vested in Congress “‘is that of 
informing itself about subjects susceptible to legislation, not that of informing the public.’”  Id. 
(quoting Miller v. Transamerican Press, Inc., 709 F.2d 524, 531 (9th Cir. 1983)).  In the absence 
of any particularized legitimate need, the Committee’s interest in obtaining additional post-
February 4 documents cannot overcome the substantial and important separation of powers 
and Executive Branch confidentiality concerns raised by its demand. 
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8 

* * * * 

In sum, when I balance the Committee’s asserted need for the documents at issue against 
the Executive Branch’s strong interest in protecting the confidentiality of internal documents 
generated in the course of responding to congressional and related media inquiries and the 
separation of powers concerns raised by a congressional demand for such material, I conclude 
that the Committee has not established that the privileged documents are demonstrably critical 
to the responsible fulfillment of the Committee’s legitimate legislative functions. 

IV. 

For the reasons set forth above, I have concluded that you may properly assert executive 
privilege over the documents at issue, and I respectfully request that you do so. 

  
 Sincerely, 
 
 /s/ 
 
 ERIC H. HOLDER, JR. 
 Attorney General 
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8 U.S. Op. Off. Legal Counsel 101, 1984 WL 178358
(O.L.C.)

Office of Legal Counsel
U.S. Department of Justice

**1 *101 PROSECUTION FOR CONTEMPT OF
CONGRESS OF AN EXECUTIVE BRANCH OFFI-
CIAL WHO HAS ASSERTED A CLAIM OF EX-

ECUTIVE PRIVILEGE

May 30, 1984

As a matter of statutory construction and separation
of powers analysis, a United States Attorney is not
required to refer a congressional contempt citation to
a grand jury or otherwise to prosecute an Executive
Branch official who carries out the President's in-
struction to invoke the President's claim of executive
privilege before a committee of Congress.

MEMORANDUM OPINION FOR THE ATTOR-
NEY GENERAL

I. Introduction

This memorandum memorializes our formal response
to your request for our opinion whether, pursuant to
the criminal contempt of Congress statute, 2 U.S.C.
ss 192, 194, a United States Attorney must prosecute
or refer to a grand jury a citation for contempt of
Congress issued with respect to an executive official
who has asserted a claim of executive privilege in re-
sponse to written instructions from the President of
the United States. Your inquiry originally arose in the
context of a resolution adopted by the House of Rep-
resentatives on December 16, 1982, during the final
days of the 97th Congress, which instructed the
Speaker of the House of Representatives to certify
the report of the Committee on Public Works and
Transportation concerning the “contumacious con-
duct of the Administrator, United States Environ-
mental Protection Agency, in failing and refusing to
furnish certain documents in compliance with a sub-
pena duces tecum of a duly constituted subcommittee
of said committee . . . to the United States Attorney
for the District of Columbia, to the end that the Ad-

ministrator . . . may be proceeded against in the man-
ner and form provided by law.” H.R. Res. 632, 97th
Cong., 2d Sess. (1982). [FN1] Section 192 of Title 2,
United States Code, provides, in general, that willful
failure to produce documents in response to a con-
gressional subpoena shall be a misdemeanor. Section
194 provides that if such a failure is reported to either
house of Congress it “shall” be certified to the
“appropriate United States attorney whose duty it
shall be to bring the matter before the grand jury for
its action.”

*102 Your inquiry presents a number of complex is-
sues that will be considered in this memorandum.
The first issue is whether the Executive retains some
discretion with respect to referral of a contempt of
Congress citation to a grand jury. This issue raises
questions of statutory construction and the separation
of powers with respect to the scope of the Executive's
exercise of prosecutorial discretion. The second issue
is whether the criminal contempt of Congress statute
applies to an Executive Branch official who, on the
orders of the President, asserts the President's claim
of executive privilege. This issue also involves ques-
tions of statutory interpretation and the constitutional
separation of powers.

As we have previously discussed with you, and as we
explain in detail in this memorandum, we have con-
cluded that, as a matter of both statutory construction
and the Constitution's structural separation of powers,
a United States Attorney is not required to refer a
contempt citation in these circumstances to a grand
jury or otherwise to prosecute an Executive Branch
official who is carrying out the President's instruction
in a factual context such as that presented by the
December 16, 1982, contempt citation. First, as a
matter of statutory interpretation reinforced by com-
pelling separation of powers considerations, we be-
lieve that Congress may not direct the Executive to
prosecute a particular individual without leaving any
discretion to the Executive to determine whether a vi-
olation of the law has occurred. Second, as a matter
of statutory interpretation and the constitutional sep-
aration of powers, we believe that the contempt of
Congress statute was not intended to apply and could
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not constitutionally be applied to an Executive
Branch official who asserts the President's claim of
executive privilege in this context.

**2 Our conclusions are predicated upon the proposi-
tion, endorsed by a unanimous Supreme Court less
than a decade ago, that the President has the author-
ity, rooted inextricably in the separation of powers
under the Constitution, to preserve the confidentiality
of certain Executive Branch documents. The Presid-
ent's exercise of this privilege, particularly when
based upon the written legal advice of the Attorney
General, is presumptively valid. Because many of the
documents over which the President may wish to as-
sert a privilege are in the custody of a department
head, a claim of privilege over those documents can
be perfected only with the assistance of that official.
If one House of Congress could make it a crime
simply to assert the President's presumptively valid
claim, even if a court subsequently were to agree that
the privilege claim were valid, the exercise of the
privilege would be so burdened as to be nullified. Be-
cause Congress has other methods available to test
the validity of a privilege claim and to obtain the doc-
uments that it seeks, even the threat of a criminal pro-
secution for asserting the claim is an unreasonable,
unwarranted, and therefore intolerable burden on the
exercise by the President of his functions under the
Constitution.

Before setting out a more detailed explanation of our
analysis and conclusions, we offer the caveat that our
conclusions are limited to the unique circumstances
that gave rise to these questions in late 1982 and
early 1983. *103 Constitutional conflicts within the
federal government must be resolved carefully, based
upon the facts of each specific case. Although ten-
sions and friction between coordinate branches of our
government are not novel and were, in fact, anticip-
ated by the Framers of the Constitution, they have
seldom led to major confrontations with clear and
dispositive resolutions.

The accommodations among the three branches of
the government are not automatic. They are un-
defined, and in the very nature of things could not
have been defined, by the Constitution. To speak of
lines of demarcation is to use an inapt figure. There

are vast stretches of ambiguous territory.

Frankfurter and Landis, Power of Congress Over Pro-
cedure in Criminal Contempts in “Inferior” Federal
Courts, 37 Harv. L. Rev. 1010, 1016 (1924)
(emphasis in original). “The great ordinances of the
Constitution do not establish and divide fields of
black and white.” Springer v. Philippine Islands, 277
U.S. 189, 209 (1928) (Holmes, J., dissenting). There-
fore, although we are confident of our conclusions,
prudence suggests that they should be limited to con-
troversies similar to the one to which this memor-
andum expressly relates, and the general statements
of legal principles should be applied in other contexts
only after careful analysis.

II. Background

Because the difficult and sensitive constitutional is-
sues that we consider in this opinion could conceiv-
ably be resolved differently depending upon the spe-
cific facts of a controversy, this analysis is presented
in the context of the December 16, 1982, actions of
the House of Representatives. The facts surrounding
this dispute will be set out in detail in the following
pages.

A. EPA's Enforcement of the Superfund Act

**3 On December 16, 1982, the House of Represent-
atives cited the Administrator of the Environmental
Protection Agency (EPA) because she declined to
produce, in response to a broad subcommittee sub-
poena, a small portion of the subpoenaed documents
concerning the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act, 42 U.S.C.
ss 9601, 9657 (Supp. V 1981) (Superfund Act). The
Superfund Act, adopted in December of 1980, au-
thorizes the federal government to take steps to rem-
edy the hazards posed by abandoned and inactive
hazardous waste sites throughout the United States.
[FN2] The EPA, which was delegated part of the
President's authority to enforce the Superfund Act in
August of 1981, [FN3] has considerable flexibility
with respect to *104 how this goal may be accom-
plished. EPA may request the Department of Justice
to proceed immediately against those responsible for
the hazardous waste sites to “secure such relief as
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may be necessary to abate” an “ imminent and sub-
stantial endangerment to the public health or welfare
or the environment.” See 42 U.S.C. s 9606. Alternat-
ively, EPA may initiate clean-up efforts itself by us-
ing funds from the $1.6 billion Superfund. See 42
U.S.C. s 9631. If EPA itself implements the clean-up
efforts, it may subsequently sue those responsible for
the hazardous waste to recover the clean up cost and,
in some instances, may obtain treble damages. See 42
U.S.C. s 9607. These two basic enforcement mechan-
isms are supplemented by other broad enforcement
powers, which authorize the issuance of administrat-
ive orders “necessary to protect the public health and
welfare and the environment” and to require desig-
nated persons to furnish information about the stor-
age, treatment, handling, or disposal of hazardous
substances. See 42 U.S.C. ss 9606, 9604(e)(1). Fi-
nally, the Superfund Act imposes criminal liability on
a person in charge of a facility from which a hazard-
ous substance is released, if that person fails to notify
the government of the release. See 42 U.S.C. s 9603.

Prior to the initiation of judicial proceedings, EPA
must undertake intensive investigation and case pre-
paration, including studying the nature and the extent
of the hazard present at sites, identifying potentially
responsible parties, and evaluating the evidence that
exists or that must be generated to support govern-
ment action. See Amended Declaration of Robert M.
Perry, Associate Administrator for Legal and En-
forcement Counsel and General Counsel, EPA, filed
in United States v. House of Representatives, Civ.
No. 82-3583 (D.D.C. Jan. 14, 1983). Many sites ap-
parently involve hundreds of waste generators; hence,
the initial investigation of a site can take months and
involve the examination of tens of thousands of docu-
ments. Id.

Based on its initial investigations of hazardous waste
sites throughout the country, EPA created a compre-
hensive national enforcement scheme and developed
during 1982 an interim priorities list, which identified
the 160 sites that posed the greatest risk to the public
health and welfare and the environment. [FN4] EPA
also promulgated enforcement guidelines to direct the
implementation of the Superfund Act against these
potentially hazardous sites. See 47 Fed. Reg. 20664
(1982).

**4 Under this basic enforcement scheme, EPA com-
menced actual enforcement of the Superfund Act. As
part of the enforcement effort with respect to each
site, EPA generally develops a strategy for conduct-
ing negotiations and litigation consistent with its
overall enforcement goals and the individual facts of
each particular case. Once a case strategy has been
developed, EPA notifies responsible parties that it in-
tends to take action at a site unless the parties under-
take an adequate clean up program on their own. Fol-
lowing the issuance of notice letters, EPA typically
negotiates with responsible parties to agree on a *105
clean up plan. These negotiations may involve hun-
dreds of potentially responsible parties and millions
of dollars in clean up costs. Depending upon the
strengths and weaknesses of individual cases and the
effect on the overall enforcement effort, EPA may
decide to settle with some but not all parties and pro-
ceed to litigation with a certain number of potential
defendants. If EPA decides to bring a lawsuit, it
refers the case to the Land and Natural Resources Di-
vision of this Department, which is responsible for
conducting the actual litigation. [FN5]

During EPA's enforcement of the Superfund Act, the
agency created or received hundreds of thousands of
documents concerning various aspects of the enforce-
ment process. Many of these documents concerned
the facts relating to specific hazardous waste sites;
others involved general agency strategy and policies
with respect to the Superfund Act; still others, a small
portion of the enforcement files, were attorney and
investigator memoranda and notes that contained dis-
cussions of subjects such as EPA's enforcement
strategy against particular defendants, analyses of the
strengths and weaknesses of the government's case
against actual or potential defendants, consideration
of negotiation and settlement strategy, lists of poten-
tial witnesses and their anticipated testimony, and
other litigation planning matters. Enforcement offi-
cials at both the career and policy level at EPA and in
the Land and Natural Resources Division at the De-
partment of Justice determined that some of those
documents, which concerned the legal merits and tac-
tics with respect to individual defendants in open en-
forcement files, were particularly sensitive to the en-
forcement process and could not be revealed outside

8 U.S. Op. Off. Legal Counsel 101, 1984 WL 178358 (O.L.C.) Page 3

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. Page 81



the agencies directly involved in the enforcement ef-
fort without risking injury to EPA's cases against
these actual and potential defendants in particular and
the EPA enforcement process in general. [FN6]

B. The House Subcommittee's Demands for Enforce-
ment Files

In the midst of EPA's ongoing enforcement efforts
under the Superfund Act, the Subcommittee on Over-
sight and Investigations of the House Committee on
Public Works and Transportation (Public Works Sub-
committee), chaired by Rep. Levitas, began hearings
to review EPA enforcement of the Act. In the course
of these hearings, the Public Works Subcommittee
first demanded access to, and then subpoenaed, a
wide range of documents concerning enforcement of
the Superfund Act with respect to the 160 sites that
were on the *106 agency's interim priorities list. The
documents demanded by the Public Works Subcom-
mittee included not only documents concerning the
facts relating to these sites and EPA's general
policies, but also the sensitive material contained in
open case files that set out discussions concerning
case strategy with respect to actual and potential de-
fendants. [FN7] The Public Works Subcommittee
subpoena was dated November 16, 1982, and was
served on November 22, 1982. It called for produc-
tion of the subpoenaed documents eleven days later
on December 2, 1982. The EPA Administrator re-
sponded to the Public Works Subcommittee's sub-
poena by offering to provide the Public Works Sub-
committee with access to an estimated 787,000 pages
of documents within the scope of the subpoena.
[FN8] The EPA and the Land and Natural Resources
Division officials responsible for conducting EPA en-
forcement litigation determined, however, that re-
lease outside the enforcement agencies of a limited
number of the most sensitive enforcement documents
contained in open files concerning current and pro-
spective defendants would impair EPA's ongoing en-
forcement efforts and prevent EPA and the Depart-
ment of Justice from effectively implementing the
Superfund Act.

**5 Therefore, in accordance with the explicit
guidelines adopted by the President to govern pos-
sible claims of executive privilege, see Memorandum

re: Procedures Governing Responses to Congression-
al Requests for Information (Nov. 4, 1982), EPA sug-
gested that some of the documents be withheld under
a claim of executive privilege and consulted with this
Office and the Office of the Counsel to the President
in order to determine whether such a claim might be
asserted to avoid impairing the constitutional re-
sponsibility of the President to take care that the laws
be faithfully executed. A further review of the docu-
ments in question by enforcement officials at EPA
and the Land and Natural Resources Division was
then undertaken to confirm that the particular docu-
ments selected for consideration for an executive
privilege claim were, in the judgment of those offi-
cials, sufficiently sensitive that their disclosure out-
side the Executive Branch might adversely affect the
law enforcement process. The documents were then
reviewed by officials in this Office and officials in
the Office of the Counsel to the President to confirm
that the documents were of the type described by the
enforcement officials. Various unsuccessful efforts
were thereafter made to resolve the dispute short of a
final confrontation. The President, based upon the un-
animous recommendation of all Executive Branch of-
ficials involved in the process, ultimately determined
to assert a claim of executive privilege with respect to
64 documents from open enforcement files that had
been identified as sufficiently enforcement sensitive
*107 as of the return date of the subpoena that their
disclosure might adversely affect pending investiga-
tions and open enforcement proceedings. The Presid-
ent implemented this decision in a memorandum
dated November 30, 1982, to the EPA Administrator,
which instructed her to withhold the particularly
sensitive documents from disclosure outside the Ex-
ecutive Branch as long as the documents remained
critical to ongoing or developing enforcement ac-
tions. The legal basis for this decision was explained
in letters from the Attorney General on November 30,
1982, to the House Public Works Subcommittee and
one other House subcommittee. [FN9] On December
2, 1982, 64 of the most sensitive documents were
withheld from the Subcommittee. [FN10]

C. The Contempt of Congress Proceedings in the
House of Representatives

The President's assertion of executive privilege, and
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the Attorney General's explanation of the law en-
forcement considerations and constitutional justifica-
tion for the decision not to release the documents out-
side the Executive Branch while enforcement pro-
ceedings were ongoing, did not dissuade the congres-
sional subcommittees from pressing their demands
for the withheld material. After the EPA Administrat-
or asserted the President's claim of privilege at a
December 2, 1982, Public Works Subcommittee
hearing, the Subcommittee immediately approved a
contempt of Congress resolution against her. The full
Committee did likewise on December 10, 1982, and
rejected a further proposal by the Department of
Justice to establish a formal screening process and
briefings regarding the contents of the documents.
[FN11] The full House adopted the contempt of Con-
gress resolution on December 16, 1982, [FN12] and
the following*108 day Speaker O'Neill certified the
contempt citation to the United States Attorney for
the District of Columbia for prosecution under the
criminal contempt of Congress statute.

D. The Criminal Contempt of Congress Statute

**6 The criminal contempt of Congress statute con-
tains two principal sections, 2 U.S.C. ss 192 & 194.
[FN13] Section 192, which sets forth the criminal of-
fense of contempt of Congress, provides in pertinent
part:

Every person who having been summoned as a
witness by the authority of either House of Con-
gress to give testimony or to produce papers
upon any matter under inquiry before either
House . . . or any committee of either House of
Congress, willfully makes default, or who, hav-
ing appeared, refuses to answer any question per-
tinent to the question under inquiry, shall be
deemed guilty of a misdemeanor, punishable by
a fine of not more than $1,000 nor less than $100
and imprisonment in a common jail for not less
than one month nor more than twelve months.

Section 194 purports to impose mandatory duties on
the Speaker of the House or the President of the Sen-
ate, as the case may be, and the United States Attor-
ney, to take certain actions leading to the prosecution
of persons certified by a house of Congress to have
failed to produce information in response to a sub-

poena. It provides:
Whenever a witness summoned as mentioned in
section 192 of this title fails to appear to testify
or fails to produce any books, papers, records, or
documents, as required, or whenever any witness
so summoned refuses to answer any question
pertinent to the subject under inquiry before
either House . . . or any committee or subcom-
mittee of either House of Congress, and the fact
of such failure or failures is reported to either
House while Congress is in session or when
Congress is not in session, a statement of fact
constituting such failure is reported and filed
with the President of the Senate or the Speaker
of the House, it shall be the duty of the said Pres-
ident of the Senate or the Speaker of the House,
as the case may be, to certify, and he shall so cer-
tify, the statement of facts aforesaid under the
seal of the *109 Senate or House, as the case
may be, to the appropriate United States attor-
ney, whose duty it shall be to bring the matter
before the grand jury for its action.

(Emphasis added.)

E. The Department of Justice Civil Suit

Immediately after the House passed the resolution ad-
opting the finding that the EPA Administrator was in
contempt of Congress, the Department of Justice
filed a civil suit in the United States District Court for
the District of Columbia to obtain a ruling that
“insofar as the EPA Administrator . . . did not comply
with the Subpoena, her non- compliance was lawful”
because of a valid Presidential claim of executive
privilege. [FN14] The House moved to dismiss the
Department's complaint on jurisdictional grounds,
and the Department cross moved for summary judg-
ment on the merits. In a letter to Speaker O'Neill
dated December 27, 1982, the United States Attorney
indicated that during the pendency of the lawsuit, he
would take no further action with respect to the
Speaker's referral of the contempt citation. The
Speaker responded in a letter dated January 4, 1983,
in which he took the position that the United States
Attorney must, as a matter of law, immediately refer
the matter to a grand jury.

**7 The trial court responded to the cross-motions
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for dismissal and summary judgment by exercising
its discretion under equitable rules of judicial re-
straint not to accept jurisdiction over the lawsuit, and
it dismissed the suit. The court concluded:

When constitutional disputes arise concerning
the respective powers of the Legislative and Ex-
ecutive Branches, judicial intervention should be
delayed until all possibilities for settlement have
been exhausted. . . .
The difficulties apparent in prosecuting the Ad-
ministrator . . . for contempt of Congress should
encourage the two branches to settle their differ-
ences without further judicial involvement.

United States v. House of Representatives, 556 F.
Supp. 150, 152-53 (D.D.C. 1983). No appeal was
taken. [FN15]

*110 F. Resolution of the EPA Dispute

Subsequent to the trial court decision, the two
branches engaged in negotiations to reach a com-
promise settlement. The parties eventually reached an
agreement under which the Public Works Subcom-
mittee would have limited access to the withheld doc-
uments and would sponsor a resolution to “withdraw”
the contempt citation against the EPA Administrator.
Pursuant to the agreement, the Subcommittee re-
viewed the documents, and the House later adopted a
resolution withdrawing the contempt citation. H.R.
Res. 180, 98th Cong., 1st Sess. (Aug. 3, 1983). The
issue whether the House of Representatives in the
98th Congress could “withdraw” the contempt cita-
tion of the House during the 97th Congress was never
resolved.

During the pendency of the lawsuit and the sub-
sequent settlement negotiations, the United States At-
torney for the District of Columbia refrained from re-
ferring the contempt citation to the grand jury. The
United States Attorney took the position that referral
would have been inappropriate during that period and
that the statute left him with discretion to withhold
referral. See Testimony of Stanley S. Harris before
the House Committee on Public Works and Trans-
portation, 98th Cong., 1st Sess. 100-07 (June 16,
1983). Following the passage of the resolution with-
drawing the contempt citation, “the relevant facts and
documents were presented . . . to a federal grand jury,

which voted unanimously not to indict the EPA Ad-
ministrator.” Letter from Stanley S. Harris, United
States Attorney, District of Columbia, to Honorable
Thomas P. O'Neill, Jr., Speaker of the House of Rep-
resentatives (Aug. 5, 1983).

III. Generally Applicable Legal Principles: The Sep-
aration of Powers, the Duties of the Executive to En-
force the Law, and the Derivation and Scope of the
Principles of Prosecutorial Discretion and Executive

Privilege

A. The Separation of Powers

The basic structural concept of the United States
Constitution is the division of federal power among
three branches of government. Although the expres-
sion “separation of powers” does not actually appear
in the Constitution, the Supreme Court has emphas-
ized that the separation of powers “is at the heart of
our Constitution,” and has recognized “the intent of
the Framers that the powers of the three great
branches of the National Government be largely sep-
arate from one another.” Buckley v. Valeo, 424 U.S.
1, 119-20 (1976). It needs little emphasis that the sep-
aration of powers doctrine is vital to any analysis of
the relative responsibilities of the branches of our
government, inter se. In The Federalist No. 47, James
Madison, who believed that “no political truth is cer-
tainly of greater intrinsic value, or is stamped with
the authority of more enlightened patrons of liberty”
than the concept of the separation of powers, defen-
ded this tripartite arrangement in the Constitution by
citing *111 Montesquieu's well-known maxim that
the legislative, executive, and judicial departments
should be separate and distinct:

**8 The reasons on which Montesquieu grounds
his maxim are a further demonstration of his
meaning. “When the legislative and executive
powers are united in the same person or body,”
says he, “there can be no liberty, because appre-
hensions may arise lest the same monarch or sen-
ate should enact tyrannical laws to execute them
in a tyrannical manner.” Again: “Were the power
of judging joined with the legislative, the life and
liberty of the subject would be exposed to arbit-
rary control, for the judge would then be the le-
gislator. Were it joined to the executive power,
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the judge might behave with all the violence of
an oppressor.”

The Federalist No. 47, at 303 (J. Madison) (C.
Rossiter ed. 1961); see Buckley v. Valeo, 424 U.S. at
120-21. [FN16]

Of the three branches of the new government created
in Philadelphia in 1787, the legislature was regarded
as the most intrinsically powerful, and the branch
with powers that required the exercise of the greatest
precautions.

Madison warned that the “legislative department is
everywhere extending the sphere of its activity and
drawing all power into its impetuous vortex.” The
Federalist No. 48, supra, at 309. He admonished that
because of their experiences in England, the founders
of the thirteen colonies had focused keenly on the
danger to liberty from an “overgrown and all-
grasping prerogative of an hereditary magistrate, sup-
ported and fortified by an hereditary branch of the le-
gislative authority,” but had tended to ignore the very
real dangers from “legislative usurpations, which, by
assembling all power in the same hands, must lead to
the same tyranny as is threatened by executive usurp-
ations.” Id. Reflecting the views of many of his col-
leagues, Madison believed that although the risk of
tyranny would naturally come from the King in an
hereditary monarchy, in a representative republic,
like that created by the constitutional convention, in
which executive power was “carefully limited, both
in the extent and duration of its power,” the threat to
liberty would come from the legislature,

which is inspired, by a supposed influence over
the people, with an intrepid confidence in its
own strength; which is sufficiently numerous to
feel all the passions which actuate a multitude,
yet not so numerous as to be incapable of pursu-
ing the objects of its passions by means which
reason prescribes; it is against the enterprising
ambition of this department that the people ought
to indulge all their jealousy and exhaust all their
precautions.

Id.

*112 The Framers feared that the legislature's power
over the purse would foster a dependence by the ex-
ecutive departments on the legislature “which gives

still greater facility to encroachments” by the legis-
lature on the powers of the Executive. Id. at 310. The
concerns of the Framers with respect to the power of
the legislature have been recognized by the Supreme
Court. The Court, citing many of the above state-
ments, has observed that because of the Framers' con-
cerns about the potential abuse of legislative power,
“barriers had to be erected to ensure that the legis-
lature would not overstep the bounds of its authority
and perform functions of the other departments.”
United States v. Brown, 381 U.S. 437, 444 (1965).
Justice Powell noted that “during the Confederation,
the States reacted by removing power from the exec-
utive and placing it in the hands of elected legislators.
But many legislators proved to be little better than the
Crown.” INS v. Chadha, 462 U.S. 917, 961 (1983)
(Powell, J. concurring). After citing several specific
legislative abuses that had been of particular concern
to the Framers, Justice Powell concluded that it “was
to prevent the recurrence of such abuses that the
Framers vested the executive, legislative, and judicial
powers in separate branches.” Id. at 962.

**9 Thus, the careful separation of governmental
functions among three branches of government was a
very deliberate and vital structural step in building
the Constitution. The Framers understood human
nature and anticipated that well-intentioned impulses
would lead each of the branches to attempt to en-
croach on the powers allocated to the others. They
accordingly designed the structure of the Constitution
to contain intrinsic checks to prevent undue en-
croachment wherever possible. Particular care was
taken with respect to the anticipated tendency of the
Legislative Branch to swallow up the Executive. The
Framers did not wish the Legislative Branch to have
excessive authority over the individual decisions re-
specting the execution of the laws: “An elective des-
potism was not the government we fought for.” T.
Jefferson, Notes on the State of Virginia 120 (Univ.
N.C. Press ed. 1955) [FN17] The constitutionally
prescribed separation of powers creates enforceable
abuses that had been of particular concern to the
Framers, Justice Powell concluded that it “was to pre-
vent the recurrence of such abuses that the Framers
vested the executive, legislative, and judicial powers
in separate branches.” Id. The division of delegated
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powers was designed “to assure, as nearly as pos-
sible, that each Branch of government would confine
itself to its assigned responsibility.” INS v. Chadha,
462 U.S. at 951. The doctrine of separated powers
“may be violated in two ways. One branch may inter-
fere impermissibly with the other's performance of its
constitutionally*113 assigned function. Alternatively,
the doctrine may be violated when one branch as-
sumes a function that more properly is entrusted to
another. Id. at 963 (Powell, J. concurring) (citations
omitted). Although the Supreme Court has recog-
nized that “a hermetic sealing off of the three
branches of Government from one another would
preclude the establishment of a Nation capable of
governing itself effectively,” it has also emphasized
that the Court “has not hesitated to enforce the prin-
ciple of separation of powers embodied in the Consti-
tution when its application has proved necessary for
the decision of cases or controversies properly before
it.” Buckley v. Valeo, 424 U.S. at 121, 123. There-
fore, although the Constitution does not contemplate
“a complete division of authority between the three
branches,” each branch retains certain core prerogat-
ives upon which the other branches may not trans-
gress. Nixon v. Administrator of Gen. Servs., 433
U.S. 425, 443 (1977). Each branch must not only per-
form its own delegated functions, but each has an ad-
ditional duty to resist encroachment by the other
branches. “The hydraulic pressure inherent within
each of the separate Branches to exceed the outer
limits of its power, even to accomplish desirable ob-
jectives, must be resisted.” INS v. Chadha, 462 U.S.
at 951 (emphasis added).

B. The Duties of the Executive to Enforce the Law

**10 The fundamental responsibility and power of
the Executive Branch is the duty to execute the law.
Article II, s 1 of the Constitution expressly vests the
executive power in the President. Article II, s 3 com-
mands that the President “take Care that the Laws be
faithfully executed.” Enforcement of the laws is an
inherently executive function, and by virtue of these
constitutional provisions, the Executive Branch has
the exclusive constitutional authority to enforce fed-
eral laws. Since the adoption of the Constitution,
these verities have been at the heart of the general un-
derstanding of the Executive's constitutional author-

ity. During the debates on the Constitution, James
Wilson noted that the “only powers he conceived
strictly executive were those of executing the laws.”
1 M. Farrand, The Records of the Federal Convention
of 1787, at 65-66 (1937). During the first Congress,
James Madison stated that “if any power whatsoever
is in its nature executive, it is the power of appoint-
ing, overseeing, and controlling those who execute
the laws.” 1 Annals of Congress 481 (1789). The Su-
preme Court has recognized this fundamental consti-
tutional principle. In Springer v. Philippine Islands,
277 U.S. 189 (1928), the Court observed:

Legislative power, as distinguished from execut-
ive power, is the authority to make laws, but not
to enforce them or appoint the agents charged
with the duty of such enforcement. The latter are
executive functions.

Id. at 202. More recently, Judge Wilkey, writing for a
unanimous panel of the United States Court of Ap-
peals for the District of Columbia Circuit in a de-
cision later affirmed by the Supreme Court, recog-
nized that the Constitution *114 prevents Congress
from exercising its power of “oversight, with an eye
to legislative revision,” in a manner that amounts to
“shared administration” of the law. Consumer Energy
Council of America v. Federal Energy Regulatory
Commission, 673 F.2d 425, 474 (D.C. Cir. 1982),
aff'd sub nom. Process Gas Consumers Group v.
Consumer Energy Council of America, 43 U.S. 1216
(1983). It thus seems apparent that the drafters of the
Constitution intended clearly to separate the power to
adopt laws and the power to enforce them and inten-
ded to place the latter power exclusively in the Exec-
utive Branch. [FN18] As a practical matter, this
means that there are constitutional limits on Con-
gress' ability to take actions that either disrupt the
ability of the Executive Branch to enforce the law or
effectively arrogate to Congress the power of enfor-
cing the laws.

C. The Derivation and Scope of Prosecutorial Discre-
tion and Executive Privilege

The issues addressed by this memorandum involve
two important constitutional doctrines that spring
from the constitutional limits imposed by the separa-
tion of powers and the Executive's duty to enforce the
laws: prosecutorial discretion and executive priv-
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ilege.

1. Prosecutorial Discretion

The doctrine of prosecutorial discretion is based on
the premise that because the essential core of the
President's constitutional responsibility is the duty to
enforce the laws, the Executive Branch has exclusive
authority to initiate and prosecute actions to enforce
the laws adopted by Congress. That principle was re-
affirmed by the Supreme Court in Buckley v. Valeo,
424 U.S. 1 (1976), in which the Court invalidated the
provision of the Federal Election Act that vested the
appointment of certain members of the Federal Elec-
tion Commission in the President pro tempore of the
Senate and the Speaker of the House. In so holding,
the Court recognized the exclusively executive nature
of some of the Commission's powers, including the
right to commence litigation:

**11 The Commission's enforcement power, ex-
emplified by its discretionary power to seek judi-
cial relief, is authority that cannot possibly be re-
garded as merely in aid of the legislative func-
tion of Congress. A lawsuit is the ultimate rem-
edy for a breach of the law, and it is to the Pres-
ident, and not to the Congress, that the Constitu-
tion entrusts the responsibility to “take care that
the laws be faithfully executed.” Art. II, s 3.

424 U.S. at 138.

*115 The Executive's exclusive authority to prosec-
ute violations of the law gives rise to the corollary
that neither the Judicial nor Legislative Branches may
directly interfere with the prosecutorial discretion of
the Executive by directing the Executive Branch to
prosecute particular individuals. This principle was
explained in Smith v. United States, 375 F.2d 243
(5th Cir.), cert. denied, 389 U.S. 841 (1967), in which
the court considered the applicability of the Federal
Tort Claims Act to a prosecutorial decision not to ar-
rest or prosecute persons injuring plaintiff's business.
The court ruled that the government was immune
from suit under the discretionary decision exception
of the Act on the ground that the Executive's prosec-
utorial discretion was rooted in the separation of
powers under the Constitution:

The President of the United States is charged in
Article 2, Section 3, of the Constitution with the

duty to “take Care that the Laws be faithfully ex-
ecuted.” The Attorney General is the President's
surrogate in the prosecution of all offenses
against the United States. . . . The discretion of
the Attorney General in choosing whether to pro-
secute or not to prosecute, or to abandon a pro-
secution already started, is absolute. . . . This dis-
cretion is required in all cases.
We emphasize that this discretion, exercised in
even the lowliest and least consequential cases,
can affect the policies, duties, and success of a
function placed under the control of the Attorney
General by our Constitution and statutes.

375 F.2d at 246-47. The court went on to state that
this prosecutorial discretion is protected “no matter
whether these decisions are made during the investig-
ation or prosecution of offenses.” Id. at 248.

The limits and precise nature of the Executive's pro-
secutorial discretion are discussed in greater detail
below. At this point in our examination of the issues
considered in this memorandum, it is sufficient to ob-
serve that meaningful and significant separation of
powers issues are raised by a statute that purports to
direct the Executive to take specified, mandatory pro-
secutorial action against a specific individual desig-
nated by the Legislative Branch.

2. Executive Privilege

The doctrine of executive privilege is founded upon
the basic principle that in order for the President to
carry out his constitutional responsibility to enforce
the laws, he must be able to protect the confidential-
ity of certain types of documents and communica-
tions within the Executive Branch. If disclosure of
certain documents outside the Executive Branch
would impair the President's ability to fulfill his con-
stitutional duties or result in the impermissible in-
volvement of other branches in the enforcement of
the law, then the President must be able to claim
some form of privilege to preserve his constitutional
prerogatives.*116 This “executive privilege” has
been explicitly recognized by the Supreme Court,
which has stated that the privilege is “fundamental to
the operation of Government and inextricably rooted
in the separation of powers under the Constitution.”
United States v. Nixon, 418 U.S. 683, 708 (1974).

8 U.S. Op. Off. Legal Counsel 101, 1984 WL 178358 (O.L.C.) Page 9

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. Page 87



We believe that it is beyond peradventure that the
constitutionally mandated separation of powers per-
mits the President to prevent disclosure of certain Ex-
ecutive Branch documents under the doctrine of ex-
ecutive privilege and that the ability to assert this
privilege is fundamental to the President's ability to
carry out his constitutionally prescribed duties.

**12 The Supreme Court has suggested that in some
areas the President's executive privilege may be abso-
lute and in some circumstances it is a qualified priv-
ilege that may be overcome by a compelling interest
of another branch. United States v. Nixon, 418 U.S.
at 713; see also Senate Select Comm. on Presidential
Campaign Activities v. Nixon, 498 F.2d 725 (D.C.
Cir. 1974) (en banc). Nevertheless, the unanimous
Supreme Court decision in Nixon clearly stands for
the proposition that there is a privilege, that it stems
from the separation of powers, and that it may be in-
voked (although perhaps overridden by a court)
whenever the President finds it necessary to maintain
the confidentiality of information within the Execut-
ive Branch in order to perform his constitutionally as-
signed responsibilities. [FN19]

The scope of executive privilege includes several re-
lated areas in which confidentiality within the Exec-
utive Branch is necessary for the effective execution
of the laws. First, as the Supreme Court has held, the
privilege protects deliberative communications
between the President and his advisors. The Court
has identified the rationale for this aspect of the priv-
ilege as the valid need for protection of communica-
tions between high government officials and those
who advise and assist them in the performance of
their manifold duties; the importance of this confid-
entiality is too plain to require further discussion. Hu-
man experience teaches that those who expect public
dissemination of their remarks may well temper
candor with a concern for appearances and for their
own interests to the detriment of the decisionmaking
process. United States v. Nixon, 418 U.S. at 705
(footnotes omitted).

Another category of Executive Branch material that
is subject to a President's claim of privilege is materi-
al necessary “to protect military, diplomatic, or sens-
itive national security secrets.” United States v. Nix-

on, 418 U.S. 683, 706 (1974). In Nixon, the Court
stated:

As to those areas of Art. II duties the courts have
traditionally shown the utmost deference to Pres-
idential responsibilities. In *117C.& S. Air Lines
v. Waterman S.S. Corp., 333 U.S. 103, 111
(1948), dealing with Presidential authority in-
volving foreign policy considerations, the Court
said:
“The President, both as Commander-in-Chief
and as the Nation's organ for foreign affairs, has
available intelligence services whose reports are
not and ought not to be published to the world. It
would be intolerable that courts, without the rel-
evant information, should review and perhaps
nullify actions of the Executive taken on inform-
ation properly held secret.”

In United States v. Reynolds, 345 U.S. 1 (1953),
dealing with a claimant's demand for evidence in a
Tort Claims Act case against the Government, the
Court said:

“It may be possible to satisfy the court, from all
the circumstances of the case, that there is a reas-
onable danger that compulsion of the evidence
will expose military matters which, in the in-
terest of national security, should not be di-
vulged. When this is the case, the occasion for
the privilege is appropriate, and the court should
not jeopardize the security which the privilege is
meant to protect by insisting upon an examina-
tion of the evidence, even by the judge alone, in
chambers.” Id. at 10.

**13 No case of the Court, however, has extended
this high degree of deference to a President's general-
ized interest in confidentiality. Nowhere in the Con-
stitution, as we have noted earlier, is there any expli-
cit reference to a privilege of confidentiality, yet to
the extent this interest relates to the effective dis-
charge of a President's powers, it is constitutionally
based.
418 U.S. at 710-11.

An additional important application of executive
privilege, which, as noted earlier, relates centrally to
the discharge of the President's constitutional duties,
involves open law enforcement files. Since the early
part of the 19th century, Presidents have steadfastly
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protected the confidentiality and integrity of investig-
ative files from untimely, inappropriate, or uncontrol-
lable access by the other branches, particularly the le-
gislature. [FN20] The basis for this application *118
of the privilege is essentially the same as for all as-
pects of executive privilege; the Executive's ability to
enforce the law would be seriously impaired, and the
impermissible involvement of other branches in the
execution and enforcement of the law would be intol-
erably expanded, if the Executive were forced to dis-
close sensitive information on case investigations and
strategy from open enforcement files.

IV. The Duty of the Executive Branch When an Ex-
ecutive Official Has Been Cited for Contempt of

Congress for Asserting the President's Claim of Exec-
utive Privilege

A. Prosecutorial Discretion

The first specific question that is presented by the cir-
cumstances that gave rise to this memorandum is
whether the United States Attorney is required to
refer every contempt of Congress citation to a grand
jury. This question raises issues of statutory construc-
tion as well as the constitutional limits of prosecutori-
al discretion. We deal first with the statutory ques-
tions.

As a preliminary matter, we note that s 194 does not
on its face actually purport to require the United
States Attorney to proceed with the prosecution of a
person cited by a house of Congress for contempt; by
its express terms the statute discusses only referral to
a grand jury. Even if a grand jury were to return a
true bill, the United States Attorney could refuse to
sign the indictment and thereby prevent the case from
going forward. United States v. Cox, 342 F.2d 167
(5th Cir.) (en banc), cert. denied, 381 U.S. 935
(1965); In re Grand Jury, January, 1969, 315 F. Supp.
662 (D. Md. 1970). See Hamilton & Grabow, A Le-
gislative Proposal for Resolving Executive Privilege
Disputes Precipitated by Congressional Subpoenas,
21 Harv. J. on Legis. 145, 155 (1984). Thus, as a
matter of statutory interpretation, there is no doubt
that the contempt of Congress statute does not require
a prosecution; the only question is whether it requires
referral to the grand jury. [FN21]

*119 1. Previous Department of Justice Positions
Concerning Prosecutorial Discretion Under the Con-
tempt of Congress Statute

**14 In the past, the Department of Justice has taken
the position that if Congress cited an executive of-
ficer for contempt because of an assertion of execut-
ive privilege and “the Department determined to its
satisfaction that the claim was rightfully made, it
would not, in the exercise of its prosecutorial discre-
tion, present the matter to a grand jury.” Testimony
of Assistant Attorney General (now Solicitor Gener-
al) Rex Lee, Hearings on Representation of Congress
and Congressional Interests in Court, Before the Sub-
comm. on Separation of Powers of the Senate Com-
mittee on the Judiciary, 94th Cong., 2d Sess. 8
(1976).

This principle of prosecutorial discretion under the
contempt of Congress statute was followed by the
Department in the cases of three officials of the Port
of New York Authority who were cited for contempt
of Congress in 1960 for refusing to produce docu-
ments to the House Judiciary Committee. As a part of
an investigation of the Port Authority, which had
been established by an interstate compact approved
by Congress, the Judiciary Committee subpoenaed a
large number of documents concerning the Port Au-
thority's operations, most of which the Port Authority
declined to produce on the orders of the governors of
New York and New Jersey (the states within which
the Port Authority was located). Because of the fail-
ure to produce the documents, the Committee recom-
mended, and the House adopted, contempt resolu-
tions against three principal officials of the Port Au-
thority. [FN22] On August 23, 1960, these resolu-
tions were referred to the United States Attorney for
prosecution. See N.Y. Times, Aug. 24, 1960, at 1.
The United States Attorney never referred any of
these citations to the grand jury. On November 16,
1960, the Department of Justice announced that it
would proceed against the officials by information
*120 rather than indictment, and therefore would not
present the citations to a grand jury. See N.Y. Times,
Nov. 17, 1960, at 1. On November 25, 1960, the De-
partment announced that it would file an information
against only one of the Port Authority officials, Exec-
utive Director Austin Tobin, and would not prosecute
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the remaining two officials. See N.Y. Times, Nov.
26, 1960, at 1. The trial began in January 1961 and
continued under the supervision of the new Attorney
General, Robert F. Kennedy, who never altered the
decision not to prosecute the two remaining officials,
in spite of a congressional request to do so. Ulti-
mately Tobin's conviction was reversed by the United
States Court of Appeals for the District of Columbia
Circuit. Tobin v. United States, 306 F.2d 270 (D.C.
Cir.), cert. denied, 371 U.S. 902 (1962). [FN23]

In the foregoing instance, the Department (under two
administrations) exercised its prosecutorial discretion
not to refer contempt of Congress citations to a grand
jury, notwithstanding the seemingly mandatory
phrasing of the statute. [FN24] For the reasons set
forth more fully below, we continue to adhere to the
conclusion that the Department retains prosecutorial
discretion not to refer contempt citations to a grand
jury.

2. Judicial Opinions Interpreting the Language of s
194

**15 Section 194 imposes similarly worded, nomin-
ally mandatory, referral obligations on both the
Speaker of the House (or the President of the Senate)
and the United States Attorney once a contempt of
Congress resolution has been adopted by the House
or Senate:

it shall be the duty of the said President of the
Senate or the Speaker of the House as the case
may be, to certify, and he shall so certify, the
statement of facts aforesaid under the seal of the
Senate or House, as the case may be, to the ap-
propriate United States attorney, whose duty it
shall be to bring the matter before the grand jury
for itss action.

(Emphasis added.)

Although the language, “it shall be the duty of” and
“whose duty it shall be,” might suggest a nondiscre-
tionary obligation, the United States Court of Ap-
peals for the District of Columbia Circuit has ex-
pressly held, at least with respect to the Speaker of
the House, that the duty is not mandatory, and that, in
fact, the Speaker has an obligation under the law, at
least in some cases, to exercise his discretion in de-

termining whether to refer a contempt citation.
Wilson v. United States, 369 F.2d 198 (D.C. Cir.
1966). In Wilson, the court reversed a conviction for
contempt of Congress on the ground that the Speaker
had assumed that the statute did not permit any exer-
cise of discretion by him *121 and he had therefore
automatically referred a contempt citation to the
United States Attorney while Congress was not in
session. The court based its conclusion that the
Speaker was required to exercise his discretion on the
longstanding practice of both the House and Senate
and on congressional debates on contempt citations in
which the houses had recognized their own discretion
not to approve a contempt resolution. The court con-
cluded that because full House approval of a con-
tempt citation is necessary when Congress was in
session, the Speaker is required to exercise some dis-
cretion when the House is not in session. 369 F.2d at
203-04.

Although the reasons underlying the court's decision
not to impose a mandatory duty on the Speaker in
Wilson do not necessarily require the same conclu-
sion with respect to the United States Attorney, the
decision at least supports the proposition that the
seemingly mandatory language of s 194 need not be
construed as divesting either the Speaker or the
United States Attorney of all discretion. [FN25]

In several cases, the United States Court of Appeals
for the District of Columbia Circuit has at least as-
sumed that the United States Attorney retains discre-
tion not to refer a contempt of Congress citation to a
grand jury. In these cases, the court refused to enter-
tain challenges to congressional subpoenas, at least in
part on the ground that the prospective witnesses
would have adequate subsequent opportunities to
challenge a committee's contempt finding, including
the opportunity to persuade the United States Attor-
ney not to refer the case to a grand jury. For example,
in Ansara v. Eastland, 442 F.2d 751 (D.C. Cir. 1971),
the court declined to entertain a suit to quash a con-
gressional subpoena on the ground that it would be
inappropriate, as a matter of the exercise of its equit-
able power, to interfere with an ongoing congression-
al process. The court stated that protections were
available “within the legislative branch or else-
where,” and then in a footnote indicated that these
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protections resided “perhaps in the Executive Branch
which may decide not to present the matter to the
grand jury (as occurred in the case of the officials of
the New York Port Authority); or perhaps in the
Grand Jury which may decide not to return a true
bill.” 442 F.2d at 754 n.6 (emphasis added). [FN26]
See also *122Sanders v. McClellan, 463 F.2d 894
(D.C. Cir. 1972). In United States Servicemen's Fund
v. Eastland, 488 F.2d 1252 (D.C. Cir. 1973), rev'd on
other grounds, 421 U.S. 491 (1974), the court agreed
to review a challenge to a congressional subpoena
brought by a third party, and it distinguished Ansara
and McClellan on the ground that, because the con-
gressional subpoena was issued to a third party, the
plaintiffs had no alternative means to vindicate their
rights. 488 F.2d at 1260. Among the alternative
means the court cited was the right to “seek to con-
vince the executive (the attorney general's represent-
ative) not to prosecute.” Id.

**16 These cases emphasize the particular signific-
ance of prosecutorial discretion in the context of the
contempt of Congress statute. In general, with respect
to any criminal allegation, prosecutorial discretion
plays an important role in protecting the rights of the
accused by providing an additional level of review
with respect to the factual and legal sufficiency of the
charges. This role is even more important when deal-
ing with the contempt of Congress statute because, as
the above cases demonstrate, witnesses generally
have no opportunity to challenge congressional sub-
poenas directly. Thus, as the cases indicate, prosec-
utorial discretion serves a vital purpose in protecting
the rights of the accused in contempt cases by mitig-
ating the otherwise stern consequences of asserting a
right not to respond to a congressional subpoena.

Thus, the practice of the Congress and the available
judicial authority support the proposition that the
seemingly mandatory duties imposed on congression-
al officials by 2 U.S.C. s 194 are and were intended
to be discretionary. The practice of the Executive
Branch and the court decisions reflect a similarly dis-
cretionary role under the statute for the United States
Attorney. Because, as the balance of this memor-
andum reveals, these interpretations are consistent
with other common-law principles and avoid conclu-
sions that would be at odds with the separation of

powers, we believe that a correct reading of 2 U.S.C.
s 194 requires recognition of the prosecutor's discre-
tion with respect to referral to a grand jury.

3. Common-Law Prosecutorial Discretion

In addition to the court decisions that suggest that the
United States Attorney may decide not to refer a con-
tempt citation to a grand jury, the common-law doc-
trine of prosecutorial discretion weighs heavily
against and, in our opinion, precludes an interpreta-
tion that the statute requires automatic referral. Be-
cause of the wide scope of a prosecutor's discretion in
determining which cases to bring, courts, as a matter
of law, do not ordinarily interpret a statute to limit
that discretion unless the intent to do so is clearly and
unequivocally stated. The general rule is that “the Ex-
ecutive Branch has exclusive authority and absolute
discretion to decide whether to prosecute a case.”
United States v. Nixon, 418 U.S. 683, 693 (1974).
See also Confiscation Cases, 74 U.S. (7 Wall.) 454
(1869). The Attorney General and his subordinates,
including the United States Attorneys, have the au-
thority to exercise this discretion reserved to the Ex-
ecutive. United States v. San Jacinto Tin Co., 125
U.S. 273 (1888); The *123Gray Jacket, 72 U.S. (5
Wall.) 370 (1866). In general, courts have agreed
with the view of Judge (now Chief Justice) Burger:

Few subjects are less adapted to judicial review
than the exercise by the Executive of his discre-
tion in deciding when and whether to institute
criminal proceedings, or what precise charge
shall be made, or whether to dismiss a proceed-
ing once brought.

**17 Newman v. United States, 382 F.2d 479, 480
(D.C. Cir. 1967). See also United States v.
Batchelder, 442 U.S. 114 (1979); Bordenkircher v.
Hayes, 434 U.S. 357 (1978).

Courts have applied this general principle of prosec-
utorial discretion in refusing to interfere with a pro-
secutor's decision not to initiate a case, despite the
specific language of 28 U.S.C. s 547, which states in
part that “each United States Attorney, within his dis-
trict, shall . . . prosecute for all offenses against the
United States.” (Emphasis added.) For example, in
Powell v. Katzenbach, 359 F.2d 234 (D.C. Cir.
1965), cert. denied, 384 U.S. 906 (1966), the court
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denied a mandamus petition that sought to force the
Attorney General to prosecute a national bank. The
court ruled: “It is well settled that the question of
whether and when prosecution is to be instituted is
within the discretion of the Attorney General. Man-
damus will not lie to control the exercise of this dis-
cretion.” Id. at 234. See also United States v. Brown,
481 F.2d 1035 (8th Cir. 1973); Bass Anglers Sports-
man's Society v. Scholze Tannery, Inc., 329 F. Supp.
339 (E.D. Tenn. 1971); Pugach v. Klein, 193 F.
Supp. 630 (S.D.N.Y. 1961); United States v. Brokaw,
60 F. Supp. 100 (S.D. Ill. 1945).

Courts exhibit the same deference to prosecutorial
discretion even when the specific statute involved
uses words that would otherwise have mandatory,
nondiscretionary implications. For example, 42
U.S.C. s 1987 states that United States Attorneys are
“authorized and required . . . to initiate prosecutions
against all persons violating any of the provisions of
the federal criminal civil rights statutes.” (Emphasis
added.) Although a number of cases have been initi-
ated to force a United States Attorney to bring civil
rights actions on the ground that this statute imposes
a nondiscretionary duty to prosecute, see Note, Dis-
cretion to Prosecute Federal Civil Rights Crimes, 74
Yale L.J. 1297 (1965), the courts uniformly have re-
jected the contention that the statute limits a prosec-
utor's normal discretion to decide not to bring a par-
ticular case. For example, in Inmates of Attica Cor-
rectional Facility v. Rockefeller, 477 F.2d 375 (2d
Cir. 1973), the court ruled that the “mandatory nature
of the word ‘required’ as it appears in s 1987 is insuf-
ficient to evince a broad Congressional purpose to
bar the exercise of executive discretion in the prosec-
ution of federal civil rights crimes.” 477 F.2d at 381.
The court noted that although similar mandatory lan-
guage was contained in other statutes, “(s)uch lan-
guage has never been thought to preclude the exer-
cise of prosecutorial discretion.” Id. Accord Peek v.
Mitchell, 419 F.2d 575 (6th Cir. 1970); Moses v.
Kennedy, 219 F. Supp. 762 (D.D.C. 1963), aff'd sub
nom. Moses v. Katzenbach, 342 F.2d 931 (D.C. Cir.
1965). The language employed in 2 U.S.C. s 194 is
neither stronger *124 nor more clearly mandatory
than the language of s 1987, which the courts have
decided is insufficient to limit the normal prosec-

utorial discretion.

**18 In fact, there is nothing to distinguish the con-
tempt of Congress statute from any other statute
where the prosecutor retains discretion with respect
to who shall be prosecuted. Since the early part of the
19th century, it has been recognized that offenses
against Congress that are punishable by Congress
through its inherent contempt power may also be vi-
olations of the criminal laws and, as such, offenses
against the United States, with respect to which the
normal rules governing criminal prosecutions apply.
See 2 Op. Att'y Gen. 655 (1834) (concluding that an
assault against a congressman could be prosecuted
consistent with the Double Jeopardy Clause under the
criminal laws, even if the defendant had already been
punished by Congress, because the act created two
separate offenses, one against Congress and one
against the United States). This principle was adopted
by the Supreme Court when it upheld the constitu-
tionality of the contempt of Congress statute. In re
Chapman, 166 U.S. 661 (1897). In Chapman, the
Court held that the contempt statute did not violate
the Double Jeopardy Clause even though a defendant
could be punished through Congress' inherent con-
tempt power as well as under the contempt statute.
The Court concluded that a refusal to testify involved
two separate offenses, one against Congress and one
against the United States, and that

it is quite clear that the contumacious witness is
not subjected to jeopardy twice for the same of-
fence, since the same act may be an offence
against one jurisdiction and also an offence
against another; and indictable statutory offenses
may be punished as such, while the offenders
may likewise be subjected to punishment for the
same acts as contempts, the two being diverso
intuitu and capable of standing together.

166 U.S. at 672.

The import of the Court's conclusion in this context is
clear. Congress' inherent contempt power is the rem-
edy for the offense against Congress, and that remedy
remains within Congress' control. The crime of con-
tempt of Congress, like any other federal statutory
crime, is an offense against the United States that
should be prosecuted as is any other crime. This
criminal offense against the United States properly
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remains subject to the prosecutorial control of the Ex-
ecutive Branch. Therefore, because the contempt stat-
ute should be treated as are other federal criminal
statutes, we do not believe that s 194 should be read
to limit the common law prosecutorial discretion of
the United States Attorney. There is nothing in the le-
gislative history of the contempt of Congress statute
that is inconsistent with this conclusion. See 42
Cong. Globe, 34th Cong., 3d Sess. 4030-44 (1857).

4. Constitutional Considerations

Our construction of s 194 is reinforced by the need to
avoid the constitutional problems that would result if
s 194 were read to require referral to a *125 grand
jury. As discussed above, the constitutionally pre-
scribed separation of powers requires that the Execut-
ive retain discretion with respect to whom it will pro-
secute for violations of the law. Although most cases
expressly avoid this constitutional question by con-
struing statutes not to limit prosecutorial discretion,
the cases that do discuss the subject make it clear that
common law prosecutorial discretion is strongly rein-
forced by the constitutional separation of powers.
See, e.g., Inmates of Attica Correctional Facility v.
Rockefeller, 477 F.2d 375 (2d Cir. 1973); Powell v.
Katzenbach, 359 F.2d 234 (D.C. Cir. 1965), cert.
denied, 384 U.S. 906 (1966).

**19 A number of courts have expressly relied upon
the constitutional separation of powers in refusing to
force a United States Attorney to proceed with a pro-
secution. For example, in Pugach v. Klein, 193 F.
Supp. 630 (S.D.N.Y. 1961), the court declined to or-
der the United States Attorney to commence a pro-
secution for violation of federal wiretap laws on the
ground that it was

clear beyond question that it is not the business
of the Courts to tell the United States Attorney to
perform what they conceive to be his duties.
Article II, s 3 of the Constitution, provides that
“the President shall take Care that the Laws shall
be faithfully executed.” The prerogative of enfor-
cing the criminal law was vested by the Constitu-
tion, therefore, not in the Courts, nor in private
citizens, but squarely in the executive arm of the
government.

193 F. Supp. at 634. See also Goldberg v. Hoffman,

225 F.2d 463, 464-65 (7th Cir. 1955). [FN27]

The Fifth Circuit, sitting en banc, has underscored the
constitutional foundations of prosecutorial discretion.
United States v. Cox, 342 F.2d 167 (5th Cir.) (en
banc), cert. denied, 381 U.S. 935 (1965). In Cox, the
court overturned a district court's order that a United
States Attorney prepare and sign an indictment that a
grand jury had voted to return. The plurality opinion
stated:

The executive power is vested in the President of
the United States, who is required to take care
that the laws be faithfully executed. The Attor-
ney General is the hand of the President in taking
care that the laws of the United States in legal
proceedings*126 and in the prosecution of of-
fenses, be faithfully executed. The role of the
grand jury is restricted to a finding as to whether
or not there is probable cause to believe that an
offense has been committed. The discretionary
power of the attorney for the United States in de-
termining whether a prosecution shall be com-
menced or maintained may well depend upon
matters of policy wholly apart from any question
of probable cause. Although as a member of the
bar, the attorney for the United States is an of-
ficer of the court, he is nevertheless an executive
official of the Government, and it is as an officer
of the executive department that he exercises a
discretion as to whether or not there shall be a
prosecution in a particular case. It follows, as an
incident of the constitutional separation of
powers, that courts are not to interfere with the
free exercise of the discretionary powers of the
attorneys of the United States in their control
over criminal prosecutions.

342 F.2d at 171 (footnotes omitted). See also id. at
182-83 (Brown, J. concurring); id. at 190-93
(Wisdom, J., concurring). Even the three dissenting
judges in Cox conceded that, although they believed
that the United States Attorney could be required to
sign the indictment, “once the indictment is returned,
the Attorney General or the United States Attorney
can refuse to go forward.” Id. at 179. See United
States v. Nixon, 418 U.S. 683, 693 (1974) ( “the Ex-
ecutive Branch has exclusive authority and absolute
discretion to decide whether to prosecute a case”)
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(citing, inter alia, Cox).

**20 Although prosecutorial discretion may be regu-
lated to a certain extent by Congress and in some in-
stances by the Constitution, the decision not to pro-
secute an individual may not be controlled because it
is fundamental to the Executive's prerogative. For ex-
ample, the individual prosecutorial decision is distin-
guishable from instances in which courts have re-
viewed the legality of general Executive Branch
policies. See Nader v. Saxbe, 497 F.2d 676 (D.C. Cir.
1974); Adams v. Richardson, 480 F.2d 1159 (D.C.
Cir. 1973) (en banc) (per curiam); NAACP v. Levi,
418 F. Supp. 1109 (D.D.C. 1976). In these cases the
courts accepted jurisdiction to rule whether an entire
enforcement program was being implemented based
on an improper reading of the law. The cases ex-
pressly recognize, however, both that a decision to
prosecute in an individual case involves many factors
other than merely probable cause, and that “the bal-
ancing of these permissible factors in individual cases
is an executive, rather than a judicial function which
follows from the need to keep the courts as neutral
arbiters in the criminal law generally . . . and from
Art. II, s 3 of the Constitution, which charges the
President to ‘take Care that the Laws be faithfully ex-
ecuted.”’ Nader v. Saxbe, 497 F.2d at 679 n.18. Sim-
ilarly distinguishable are the cases concerning the
constitutional limits on selective prosecution, which
hold that prosecutorial discretion may not be exer-
cised on the basis of impermissible factors such as
race, religion, or the exercise of free *127 speech.
See, e.g., Marshall v. Jerrico, Inc., 446 U.S. 238, 249
(1980); Oyler v. Boles, 368 U.S. 448 (1962).

If the congressional contempt statute were interpreted
to divest the United States Attorney of discretion,
then the statute would create two distinct problems
with respect to the separation of powers. “The doc-
trine of separated powers is implemented by a num-
ber of constitutional provisions, some of which en-
trust certain jobs exclusively to certain branches
while others say that a given task is not to be per-
formed by a given branch.” United States v. Brown,
381 U.S. 437, 443 (1965). Divesting the United
States Attorney of discretion would run afoul of both
aspects of the separation of powers by stripping the
Executive of its proper constitutional authority and

by vesting improper power in Congress.

First, as the cases cited above demonstrate, Congress
may not deprive the Executive of its prosecutorial
discretion. In areas where the President has specific
executive authority, Congress may establish stand-
ards for the exercise of that authority, but it may not
remove all Presidential authority. For example, Con-
gress may require the President to make appoint-
ments to certain executive positions and may define
the qualifications for those positions, but it may not
select the particular individuals whom the President
must appoint to those positions. See Buckley v. Va-
leo, 424 U.S. 1 (1976). Similarly, Congress may ad-
opt the criminal provisions for which individuals may
be prosecuted and impose certain qualifications on
how the Executive should select individuals for pro-
secution, but it may not identify the particular indi-
viduals who must be prosecuted. The courts have de-
clared that the ultimate decision with respect to pro-
secution of individuals must remain an executive
function under the Constitution.

**21 Second, if Congress could specify an individual
to be prosecuted, it would be exercising powers that
the Framers intended not be vested in the legislature.
A legislative effort to require prosecution of a specif-
ic individual has many of the attributes of a bill of at-
tainder and would seem to be inconsistent with many
of the policies upon which the Constitution's prohibi-
tion against bills of attainder was based. See United
States v. Brown, 381 U.S. 437 (1965); United States
v. Lovett, 328 U.S. 303 (1946). The constitutional
role of Congress is to adopt general legislation that
will be applied and implemented by the Executive
Branch. “It is the peculiar province of the legislature
to prescribe general rules for the government of soci-
ety; the application of those rules to individuals in so-
ciety would seem to be the duty of other depart-
ments.” Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 136
(1810); see United States v. Brown, 381 U.S. 437,
446 (1965). The Framers intended that Congress not
be involved in such prosecutorial decisions or in
questions regarding the criminal liability of specific
individuals. As the Supreme Court stated in Lovett:

Those who wrote our Constitution well knew the
danger inherent in special legislative acts which
take away the life, liberty, or property of particu-
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lar named persons, because the legislature thinks
them guilty of conduct which deserves punish-
ment.

*128 328 U.S. at 317. Justice Powell has echoed this
concern: “The Framers were well acquainted with the
danger of subjecting the determination of the rights
of one person to the ‘tyranny of shifting majorities.”’
INS v. Chadha, 462 U.S. 917, 961 (1983) (Powell, J.
concurring). As we have shown above, courts may
not require prosecution of specific individuals, even
though the Judicial Branch is expressly assigned the
role of adjudicating individual guilt. A fortiori, the
Legislative Branch, which is assigned the role of
passing laws of general applicability and specifically
excluded from questions of individual guilt or inno-
cence, may not decide on an individual basis who
will be prosecuted.

These constitutional principles of prosecutorial dis-
cretion apply even though the issue here is referral to
the grand jury and not commencement of a criminal
case after indictment. A referral to a grand jury com-
mences the criminal prosecution process. That step is
as much a part of the function of executing the laws
as is the decision to sign an indictment. The cases ex-
pressly recognize that prosecutorial discretion applies
at any stage of the investigative process, even to the
decision whether to begin an investigation at all. See
Inmates of Attica Correctional Facility v.
Rockefeller, 477 F.2d 375 (2d Cir. 1973); Smith v.
United States, 375 F.2d 243, 248 (5th Cir.), cert.
denied, 389 U.S. 841 (1967). In the latter case, the
court emphasized that prosecutorial discretion was
protected “no matter whether these decisions are
made during the investigation or prosecution of of-
fenses.” 375 F.2d at 248. Moreover, if the Executive
has already determined that, as a matter of law, no vi-
olation of the law has occurred, it would serve no
practical purpose to refer a case to the grand jury.
Given the importance of these constitutional prin-
ciples and the fundamental need to preserve the Ex-
ecutive's power to enforce the laws, we see no reason
for distinguishing between the decision to prosecute
and the decision to refer to the grand jury in this case.
[FN28]

**22 For all of the above reasons, as a matter of stat-
utory construction strongly reinforced by constitu-

tional separation of powers principles, we believe
that the United States Attorney and the Attorney
General, to whom the United States Attorney is re-
sponsible, retain their discretion not to refer a con-
tempt of Congress citation to a grand jury. It follows,
of course, that we believe that even if the provision of
a statute requiring reference to a grand jury were to
be upheld, the balance of the prosecutorial process
could not be mandated.

*129 B. Whether the Criminal Contempt of Congress
Statute Applies to an Executive Official Who As-
serts, On Direct Orders of the President, the Presid-
ent's Claim of Executive Privilege

We next consider, aside from the issue of prosec-
utorial discretion, whether the criminal contempt of
Congress statute is intended to apply, or constitution-
ally could be applied, to Presidential claims of exec-
utive privilege.

1. Previous Department of Justice Interpretations of
the Contempt of Congress Statute

The Department of Justice has previously taken the
position that the criminal contempt of Congress stat-
ute does not apply to executive officials who assert
claims of executive privilege at the direction of the
President. In 1956, Deputy Attorney General
(subsequently Attorney General) William P. Rogers
took this position before a congressional subcommit-
tee investigating the availability of information from
federal departments and agencies. In a lengthy
memorandum of law, Deputy Attorney General Ro-
gers set forth the historical basis of executive priv-
ilege and concluded that in the context of Presidential
assertions of the privilege, the contempt of Congress
statute was “inapplicable to the executive depart-
ments.” See Hearings Before a Subcommittee of the
House Committee on Government Operations, 84th
Cong., 2d Sess. 2933 (1956). [FN29] We are not
aware of any subsequent Department position that re-
verses or weakens this conclusion, and we have
found no earlier Department position to the contrary.

We believe that the Department's long- standing posi-
tion that the contempt of Congress statute does not
apply to executive officials who assert Presidential
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claims of executive privilege is sound, and we concur
with it. Our conclusion is based upon the following
factors: (1) the legislative history of the contempt of
Congress statute demonstrates that it was not inten-
ded to apply to Presidential assertions of executive
privilege; and (2) if the statute were construed to ap-
ply to Presidential assertions of executive privilege, it
would so inhibit the President's ability to make such
claims as to violate the separation of powers.

2. The Legislative History of the Contempt of Con-
gress Statute

Neither the legislative history nor the historical im-
plementation of the contempt statute supports the
proposition that Congress intended the statute to ap-
ply to executive officials who carry out a Presidential
assertion of executive privilege. The criminal con-
tempt statute was originally enacted in 1857 during
proceedings in the House of Representatives to con-
sider a contempt of Congress citation against a New
York Times correspondent who had refused to *130
answer questions put to him by a select committee
appointed by the House to investigate charges of
bribery of certain Representatives. As a result of the
committee's unavailing efforts to obtain the reporter's
testimony, the committee chairman introduced a bill
designed “more effectually to enforce the attendance
of witnesses on the summons of either House of Con-
gress, and to compel them to deliver testimony.” 42
Cong. Globe 404 (1857). The bill was supported as a
necessary tool in the House's efforts to investigate the
allegations of bribery. See id. at 405 (remarks of the
Speaker), 426 (remarks of Sen. Toombs), 427
(remarks of Rep. Davis), 445 (remarks of Sen.
Brown). The bill was rushed through Congress in less
than a week in order to permit the House to bring
greater pressure on the reporter to reveal the alleged
source of the congressional corruption. That the bill
was sponsored by the select committee, and not the
Judiciary Committee, further demonstrates that the
bill was not the result of a general consideration of
Congress' contempt power, but was enacted as an ex-
pedient to aid a specific investigation. Thus, the cir-
cumstances of the bill's passage certainly do not af-
firmatively suggest that Congress anticipated applica-
tion of the statute to instances in which the President
asserted a claim of executive privilege.

**23 In fact, the sponsor of the bill disclaimed any
such far-reaching implications. Representative Dunn
asked the sponsor, Representative Orr, what impact
the proposed bill would have on diplomatic secrets,
one of the principal areas in which the President had
historically asserted a privilege of confidentiality.
Representative Dunn stated that use of the contempt
statute by Congress to force disclosure of such mater-
ial “might be productive of great mischief, and in
time of war of absolute ruin of the country.” 42
Cong. Globe 431 (remarks of Rep. Dunn). Represent-
ative Orr replied, “I can hardly conceive such a case”
and emphasized that the bill should not be attacked
“by putting instances of the extremest cases” because
the “object which this committee had in view was,
where there was corruption in either House of Con-
gress, to reach it.” Id. at 431 (remarks of Rep. Orr).
The implication is that Congress did not intend the
bill to apply to Presidential assertions of privilege.
[FN30]

*131 In the years preceding the adoption of the stat-
ute, the President had, on a number of occasions,
withheld documents from Congress under a claim of
executive privilege, and many of these instances had
been hotly contested in the public arena, and at least
five of these instances occurred within the decade im-
mediately preceding the enactment of the congres-
sional contempt statute. See supra note 19 (collecting
authorities). In spite of these highly visible battles
over the subject of executive privilege, we have loc-
ated no indication in the legislative history of the
criminal contempt statute that Congress intended the
statute to provide a remedy for refusals to produce
documents pursuant to a Presidential claim of execut-
ive privilege.

The natural inference to be drawn from this vacuum
in the legislative history is reinforced by Congress'
failure, as far as we know, ever to utilize its inherent
power of arrest to imprison Executive Branch offi-
cials for contempt of Congress for asserting claims of
executive privilege, even though Congress had previ-
ously asserted and exercised its clearly recognized
right to do so with respect to other instances of con-
tempt by private citizens. See Anderson v. Dunn, 19
U.S. (6 Wheat.) 204 (1821); Ex Parte Nugent, 18 F.
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Cas. 471 (C.C.D.C. 1848). The absence of any con-
gressional discussion of the use of the contempt
power against Presidential claims of executive priv-
ilege and Congress' previous failure ever to attempt
to use its inherent contempt power in such cases,
strongly suggest that the statute was not intended to
apply to such assertions.

This conclusion is supported by the subsequent his-
tory of the congressional contempt statute. Since en-
actment of the statute in 1857, there have been nu-
merous instances in which the President has withheld
documents from Congress under a claim of executive
privilege. Despite the fact that many of these disputes
were extraordinarily controversial, until the citation
of the EPA Administrator in December 1982, 125
years after the contempt statute was enacted, neither
house of Congress had ever voted to utilize the con-
tempt statute against a Presidential assertion of exec-
utive privilege. In fact, during congressional debates
over Presidential refusals to produce documents to
Congress, there have been express acknowledge-
ments by members of Congress that Congress had no
recourse against the Executive if the President asser-
ted executive privilege. In 1886, the Senate engaged
in a prolonged debate over President Cleveland's or-
der to his Attorney General not to produce to Con-
gress documents concerning the dismissal of a United
States Attorney. The debate was intense, controver-
sial, and memorable; 23 years after the debate a Sen-
ator termed it the “most remarkable discussion which
was ever had upon this question of the President's
right to withhold documents from Congress.” 43
Cong. Rec. 841 (1909) (remarks of Sen. Bacon). Dur-
ing this debate, even Senators who insisted upon the
Senate's right to receive the documents recognized
that if the President ordered them not to be produced,
“there is no remedy.” 17 Cong. Rec. 2800 (1886)
(remarks of Sen. Logan); see also id. at 2737 (1886)
(remarks of Sen. Voorhees). [FN31]

**24 *132 Congress' failure to resort to the contempt
statute during any of the multitude of robust conflicts
over executive privilege during the previous century
and one quarter and Congress' own explicit recogni-
tion that it was without a remedy should the President
order the withholding of documents, strongly suggest
that Congress never understood the statute to apply to

an executive official who asserted the President's
claim of executive privilege. [FN32]

3. Prudential Reasons for Construing the Contempt
Statute Not To Apply to Presidential Assertions of
Privilege

Courts traditionally construe statutes in order to avoid
serious doubts about a statute's constitutionality. Cali-
fano v. Yamasaki, 442 U.S. 682, 693 (1979); Crowell
v. Benson, 285 U.S. 22, 62 (1932). As stated by the
United States Court of Appeals for the District of
Columbia Circuit, “when one interpretation of a stat-
ute would create a substantial doubt as to the statute's
constitutional validity, the courts will avoid that in-
terpretation absent a ‘clear statement’ of contrary le-
gislative intent.” United States v. Brown, 483 F.2d
1314, 1317 (D.C. Cir. 1973) (quoting United States v.
Thompson, 452 F.2d 1333, 1337 (D.C. Cir. 1971),
cert. denied, 405 U.S. 998 (1972)).

When a possible conflict with the President's consti-
tutional prerogatives is involved, the courts are even
more careful to construe statutes to avoid a constitu-
tional confrontation. A highly significant example
may be found in the procedural history and holding
of United States v. Nixon, 418 U.S. 683 (1974), in
which the Court construed the limitation in 28 U.S.C.
s 1291 (that appeals be taken only from “final” de-
cisions of a district court) in order to permit the Pres-
ident to appeal an adverse ruling on his claim of ex-
ecutive privilege without having to place himself in
contempt of court. Although the plain language of
that statute seemed to preclude an appeal of a lower
court's *133 interlocutory ruling on an evidentiary
matter, the Court construed the statute to permit an
immediate appeal, without going through the other-
wise required contempt proceeding:

The traditional contempt avenue to immediate
appeal is peculiarly inappropriate due to the
unique setting in which the question arises. To
require a President of the United States to place
himself in the posture of disobeying an order of a
court merely to trigger the procedural mechan-
ism of the ruling would be unseemly, and would
present an unnecessary occasion for constitution-
al confrontation between two branches of the
government.
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418 U.S. at 691-92.

Congress itself has previously recognized the impro-
priety of resolving executive privilege disputes in the
context of criminal contempt proceedings. During the
dispute over the Watergate tapes, Congress provided
a civil enforcement mechanism through which to test
the President's claim of executive privilege. Senator
Ervin, the sponsor of the bill, noted in his explanatory
statement to the Senate that the use of criminal con-
tempt “may be inappropriate, unseemly, or noneffica-
cious where executive officers are involved.” 119
Cong. Rec. 35715 (1973). In defending the civil en-
forcement procedure before the district court, Con-
gress argued that in that case the contempt proced-
ures would be “inappropriate methods for the
presentation and resolution of the executive privilege
issue,” and that a criminal proceeding would be “a
manifestly awkward vehicle for determining the seri-
ous constitutional question here presented.” Plaintiff's
Memorandum of Points and Authorities in Support of
Motion for Summary Judgment, Senate Select Com-
mittee on Presidential Campaign Activities v. Nixon,
Civ. No. 1593-73, at 5 (D.D.C. Aug. 28, 1973).

**25 The United States Court of Appeals for the Dis-
trict of Columbia Circuit has stated on several occa-
sions that criminal contempt proceedings are an inap-
propriate means for resolving document disputes, es-
pecially when they involve another governmental en-
tity. In Tobin v. United States, 306 F.2d 270 (D.C.
Cir.), cert. denied, 371 U.S. 902 (1962), the court re-
versed a contempt of Congress conviction on the
ground that the congressional subpoena had gone
beyond the investigative authority delegated to the
committee that issued the subpoena. After deciding
this issue, however, the court felt “inclined to add a
few words in conclusion” concerning the problems
involved in a criminal contempt of Congress case
against a public official. In dictum, the court noted
that the “conflicting duality inherent in a request of
this nature is not particularly conducive to the giving
of any satisfactory answer, no matter what the answer
should prove to be,” and it cited the “eloquent plea”
of District Judge Youngdahl in the case below, which
read in part:

Especially where the contest is between different
governmental units, the representative of one

unit in conflict with another should not have to
risk jail to vindicate his constituency's rights.
*134 Moreover, to raise these issues in the con-
text of a contempt case is to force the courts to
decide many questions that are not really relev-
ant to the underlying problem of accommodating
the interest of two sovereigns.

306 F.2d at 276. See also United States v. Fort, 443
F.2d 670, 677 78 (D.C. Cir. 1970), cert. denied, 403
U.S. 932 (1971).

The analysis contained in United States v. Nixon
demonstrates that principles of the separation of
powers compel the application of special rules when
a Presidential claim of a constitutional privilege is in
tension with the request of another branch for confid-
ential Executive Branch records. In discussing the is-
sue of executive privilege in that case in response to a
judicial subpoena, the Court stressed that the Presid-
ent's assertion of privilege was not to be treated as
would a claim of a statutory or common law privilege
by a private citizen. 418 U.S. at 708, 715. The Presid-
ent's constitutional role as head of one of three separ-
ate branches of government means that special care
must be taken to construe statutes so as not to conflict
with his ability to carry out his constitutional re-
sponsibilities. See, e.g., Myers v. United States, 272
U.S. 52 (1926) (upholding the President's removal
power against limitations Congress sought to im-
pose). The same special attention is provided, of
course, to the other two branches when they assert re-
sponsibilities or prerogatives peculiar to their consti-
tutional duties. See, e.g., Gravel v. United States, 408
U.S. 606 (1972) (extending immunity of Speech and
Debate Clause to congressional assistants); Pierson v.
Ray, 386 U.S. 547 (1967) (granting absolute civil im-
munity for judges' official actions).

**26 In this case, the congressional contempt statute
must be interpreted in light of the specific constitu-
tional problems that would be created if the statute
were interpreted to reach an Executive Branch offi-
cial such as the EPA Administrator in the context
considered here. [FN33] As explained more fully be-
low, if executive officials were subject to prosecution
for criminal contempt whenever they carried out the
President's claim of executive privilege, it would sig-
nificantly burden and immeasurably impair the Pres-
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ident's ability to fulfill his constitutional duties.
Therefore, the separation of powers principles that
underlie the doctrine of executive privilege also
would preclude an application of the contempt of
Congress statute to punish officials for aiding the
President in asserting his constitutional privilege.
[FN34]

*135 4. The Constitutional Implications of Applica-
tion of the Contempt of Congress Statute to Execut-
ive Branch

Officials Who Assert the President's Claim of Priv-
ilege

The Supreme Court has stated that, in determining
whether a particular statute

disrupts the proper balance between the coordin-
ate branches, the proper inquiry focuses on the
extent to which it prevents the Executive Branch
from accomplishing its constitutionally assigned
functions. United States v. Nixon, 418 U.S. at
711-712. Only where the potential for disruption
is present must we then determine whether that
impact is justified by an overriding need to pro-
mote objectives within the constitutional author-
ity of Congress.

Nixon v. Administrator of General Services, 433 U.S.
425, 443 (1977). Thus, in analyzing this separation of
powers issue, one must look first to the impact that
application of the congressional contempt statute to
Presidential assertions of executive privilege would
have on the President's ability to carry out his consti-
tutionally assigned functions. Then, if there is a po-
tential for disruption, it is necessary to determine
whether Congress' need to impose criminal contempt
sanctions in executive privilege disputes is strong
enough to outweigh the impact on the Executive's
constitutional role.

In this instance, at stake is the President's constitu-
tional responsibility to enforce the laws of the United
States and the necessarily included ability to protect
the confidentiality of information vital to the per-
formance of that task. As explained earlier in this
memorandum, the authority to maintain the integrity
of certain information within the Executive Branch
has been considered by virtually every President to

be essential to his capacity to fulfill the responsibilit-
ies assigned to him by the Constitution. Thus, as dis-
cussed above, and as the Supreme Court has recog-
nized, the capacity to protect the confidentiality of
some information is integral to the constitutional role
of the President.

For these reasons, the Supreme Court has ruled that
the President's assertion of executive privilege is pre-
sumptively valid and can be overcome only by a clear
showing that another branch cannot responsibly carry
out its assigned constitutional function without the
privileged information. United States v. Nixon, 418
U.S. at 708. In Nixon, the Court stated that “upon re-
ceiving a claim *136 of privilege from the Chief Ex-
ecutive, it became the further duty of the District
Court to treat the subpoenaed material as pre-
sumptively privileged.” 418 U.S. at 713. The United
States Court of Appeals for the District of Columbia
Circuit has stated that this presumptive privilege ini-
tially protects documents “even from the limited in-
trusion represented by in camera examination of the
conversations by a court.” Senate Select Committee
on Presidential Campaign Activities v. Nixon, 498
F.2d 725, 730 (D.C. Cir. 1974) (en banc). The court
went on to note:

**27 So long as the presumption that the public
interest favors confidentiality can be defeated
only by a strong showing of need by another in-
stitution of government a showing that the re-
sponsibilities of that institution cannot respons-
ibly be fulfilled without access to records of the
President's deliberations we believed in Nixon v.
Sirica, and continue to believe, that the effective
functioning of the presidential office will not be
impaired.

Id. at 730. In order to overcome the presumptively
privileged nature of the documents, a congressional
committee must show that “the subpoenaed evidence
is demonstrably critical to the responsible fulfillment
of the Committee's functions.” Id. at 731 (emphasis
added). Thus, the President's assertion of executive
privilege is far different from a private person's indi-
vidual assertion of privilege; it is entitled to special
deference due to the critical connection between the
privilege and the President's ability to carry out his
constitutional duties.
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Application of the criminal contempt statute to Pres-
idential assertions of executive privilege would im-
measurably burden the President's ability to assert the
privilege and to carry out his constitutional functions.
If the statute were construed to apply to Presidential
assertions of privilege, the President would be in the
untenable position of having to place a subordinate at
the risk of a criminal conviction and possible jail sen-
tence in order for the President to exercise a respons-
ibility that he found necessary to the performance of
his constitutional duty. Even if the privilege were up-
held, the executive official would be put to the risk
and burden of a criminal trial in order to vindicate the
President's assertion of his constitutional privilege.
As Judge Learned Hand stated with respect to the
policy justifications for a prosecutor's immunity from
civil liability for official actions,

to submit all officials, the innocent as well as the
guilty, to the burden of a trial and to the inevit-
able danger of its outcome, would dampen the
ardor of all but the most resolute, or the most ir-
responsible, in the unflinching discharge of their
duties. Again and again the public interest calls
for action which may turn out to be founded on a
mistake, in the face of which an official may
later find himself hard put to it to sic satisfy a
jury of his good faith.

Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949),
cert. denied, 339 U.S. 949 (1950). The Supreme
Court has noted, with respect to the similar issue of
*137 executive immunity from civil suits, that
“among the most persuasive reasons supporting offi-
cial immunity is the prospect that damages liability
may render an official unduly cautious in the dis-
charge of his official duties.” Nixon v. Fitzgerald,
457 U.S. 731, 752 n.32 (1982); see also Harlow v.
Fitzgerald, 457 U.S. 800 (1982); Butz v. Economou,
438 U.S. 478 (1978). Thus, the courts have recog-
nized that the risk of civil liability places a pro-
nounced burden on the ability of government officials
to accomplish their assigned duties, and have restric-
ted such liability in a variety of contexts. Id. [FN35]
The even greater threat of criminal liability, simply
for obeying a Presidential command to assert the
President's constitutionally based and presumptively
valid privilege against disclosures that would impair
his ability to enforce the law, would unquestionably

create a significant obstacle to the assertion of that
privilege. See United States v. Nixon, 418 U.S. 683
(1974).

**28 By contrast, the congressional interest in apply-
ing the criminal contempt sanctions to a Presidential
assertion of executive privilege is comparatively
slight. Although Congress has a legitimate and
powerful interest in obtaining any unprivileged docu-
ments necessary to assist it in its lawmaking function,
Congress could obtain a judicial resolution of the un-
derlying privilege claim and vindicate its asserted
right to obtain any documents by a civil action for en-
forcement of a congressional subpoena. [FN36] Con-
gress' use of civil enforcement power instead of the
criminal contempt statute would not adversely affect
Congress' ultimate interest in obtaining the docu-
ments. Indeed, a conviction of an Executive Branch
official for contempt of Congress for failing to pro-
duce subpoenaed documents would not result in any
order for the production of the documents. [FN37] A
civil suit to enforce the subpoena would be aimed at
the congressional objective of obtaining the docu-
ments, not at inflicting punishment on an individual
who failed to produce them. Thus, even if criminal
sanctions were not available against an executive of-
ficial who asserted the President's claim of privilege,
Congress would be able to vindicate a legitimate de-
sire to obtain documents if it could establish that its
need for the records outweighed the Executive's in-
terest in preserving confidentiality.

The most potent effect of the potential application of
criminal sanctions would be to deter the President
from asserting executive privilege and to make it dif-
ficult for him to enlist the aid of his subordinates in
the process. Although *138 this significant in terror-
em effect would surely reduce claims of executive
privilege and, from Congress' perspective, would
have the salutary impact of virtually eliminating the
obstacles to the obtaining of records, it would be in-
consistent with the constitutional principles that un-
derlie executive privilege to impose a criminal pro-
secution and criminal penalties on the President's ex-
ercise of a presumptively valid constitutional re-
sponsibility. The in terrorem effect may be adequate
justification for Congress' use of criminal contempt
against private individuals, but it is an inappropriate
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basis in the context of the President's exercise of his
constitutional duties. In this respect it is important to
recall the statement of Chief Justice Marshall, sitting
as a trial judge in the Burr case, concerning the abil-
ity of a court to demand documents from a President:
“In no case of this kind would a court be required to
proceed against the President as against an ordinary
individual.” United States v. Burr, 25 F. Cas. 187,
192 (C.C. Va. 1807). [FN38] This fundamental prin-
ciple, arising from the constitutionally prescribed
separation of powers, precludes Congress' use against
the Executive of coercive measures that might be per-
missible with respect to private citizens. The Su-
preme Court has stated that the fundamental necessity
of maintaining each of the three general departments
of government entirely free from the control or coer-
cive influence, direct or indirect, of either of the oth-
ers, has often been stressed and is hardly open to seri-
ous question. So much is implied in the very fact of
the separation of the powers of these departments by
the Constitution; and in the rule which recognizes
their essential equality. Humphrey's Executor v.
United States, 295 U.S. 602, 629-30 (1935).

**29 Congress' use of the coercive power of criminal
contempt to prevent Presidential assertions of execut-
ive privilege is especially inappropriate given the pre-
sumptive nature of the privilege. In cases involving
congressional subpoenas against private individuals,
courts start with the presumption that Congress has a
right to all testimony that is within the scope of a
proper legislative inquiry. See Barenblatt v. United
States, 360 U.S. 109 (1959); McGrain v. Daugherty,
273 U.S. 135 (1927). As noted above, however, the
President's assertion of executive privilege is pre-
sumptively valid, and that presumption may be over-
come only if Congress establishes that the requested
information “is demonstrably critical to the respons-
ible fulfillment of the Committee's functions.” See
Senate Select Committee on Presidential Campaign
Activities v. Nixon, 498 F.2d at 731; see also United
States v. Nixon, 418 U.S. at 708-09. If Congress
could use the power of criminal contempt to coerce
the President either not to assert or to abandon his
right to assert executive privilege, this clearly estab-
lished presumption would be reversed and the pre-
sumptivee privilege nullified.

Congress has many weapons at its disposal in the
political arena, where it has clear constitutional au-
thority to act and where the President has correspond-
ing political weapons with which to do battle against
Congress on equal terms. By wielding the cudgel of
criminal contempt, however, Congress seeks to in-
voke *139 the power of the third branch, not to re-
solve a dispute between the Executive and Legislat-
ive Branches and to obtain the documents it claims it
needs, but to punish the Executive, indeed to punish
the official who carried out the President's constitu-
tionally authorized commands, [FN39] for asserting a
constitutional privilege. That effort is inconsistent
with the “ spirit of dynamic compromise” that re-
quires accommodation of the interests of both
branches in disputes over executive privilege. See
United States v. American Telephone & Telegraph
Co., 567 F.2d 121, 127 (D.C. Cir. 1977). In the
AT&T case, the court insisted on further efforts by
the two branches to reach a compromise arrangement
on an executive privilege dispute and emphasized
that

the resolution of conflict between the coordinate
branches in these situations must be regarded as
an opportunity for a constructive modus vivendi,
which positively promotes the functioning of our
system. The Constitution contemplates such ac-
commodation. Negotiation between the two
branches should thus be viewed as a dynamic
process affirmatively furthering the constitution-
al scheme.

Id. at 130. Congress' use of the threat of criminal pen-
alties against an executive official who asserts the
President's claim of executive privilege, flatly contra-
dicts this fundamental principle. [FN40]

The balancing required by the separation of powers
demonstrates that the contempt of Congress statute
cannot be constitutionally applied to an executive of-
ficial in the context under consideration. On the one
hand, Congress has no *140 compelling need to em-
ploy criminal prosecution in order to vindicate its
rights. The Executive, however, must be free from
the threat of criminal prosecution if its right to assert
executive privilege is to have any practical substance.
Thus, when the major impact on the President's abil-
ity to exercise his constitutionally mandated function
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is balanced against the relatively slight imposition on
Congress in requiring it to resort to a civil rather than
a criminal remedy to pursue its legitimate needs,
[FN41] we believe that the constitutionally mandated
separation of powers requires the statute to be inter-
preted so as not to apply to Presidential assertions of
executive privilege. [FN42]

**30 The construction of the statute that is dictated
by the separation of powers is consistent with the le-
gislative history of the statute and the subsequent le-
gislative implementation of the statute. Although at
the time the criminal statute was enacted, Congress
was well aware of the recurring assertions of the right
to protect the confidentiality of certain Executive
Branch materials, it gave no indication that it inten-
ded the contempt statute to tread upon that constitu-
tionally sensitive area. In the many debates on exec-
utive privilege since the adoption of the statute, Con-
gress at times has questioned the validity of a Presid-
ential assertion of privilege, but, until December of
1982, it never attempted to utilize the criminal con-
tempt sanction to punish someone for a President's
assertion of privilege. Regardless of the merits of the
President's action, the fundamental balance required
by the Constitution does not permit Congress to make
it a crime for an official to assist the President in as-
serting a constitutional privilege that is an integral
part of the President's responsibilities under the Con-
stitution. We therefore conclude that the contempt of
Congress statute does not apply to an executive offi-
cial who carries out the President's claim of executive
privilege.

Nearly every President since George Washington has
found that in order to perform his constitutional du-
ties it is necessary to protect the confidentiality of
certain materials, including predecisional Executive
Branch deliberations, national security information,
and sensitive law enforcement proceedings, from dis-
closure to Congress. No President has rejected the
doctrine of executive privilege; all who have ad-
dressed the issue have either exercised the privilege,
attested to its importance, or done both. Every Su-
preme Court Justice and every Judge of the United
States Court of Appeals for the District of Columbia
Circuit who has considered the question of executive
privilege has recognized its validity and importance

in the constitutional scheme. Executive privilege,
properly asserted, is as important to the President as
is the need for confidentiality*141 at certain times in
the deliberations of the Justices of the Supreme Court
and in the communications between members of
Congress and their aides and colleagues. Congress it-
self has respected the President's need for confidenti-
ality; it has never arrested an executive official for
contempt of Congress for failing to produce sub-
poenaed documents and never, prior to the heated
closing moments of the 97th Congress in December
of 1982, did a House of Congress seek to punish
criminally an executive official for asserting a Presid-
ent's claim of privilege.

Naturally, Congress has and always will resist claims
of executive privilege with passion and vigor. Con-
gress aggressively asserts its perceived institutional
prerogatives, and it will surely oppose any effort by
the President to withhold information from it. If it
could eliminate claims of executive privilege by re-
quiring that an official who asserts such a claim on
behalf of the President be prosecuted criminally, it
would surely be in favor of doing so. Thus, the ten-
sion between the relative strengths and institutional
prerogatives of Congress and the President necessar-
ily reaches a high level of intensity in any case in-
volving a claim of executive privilege. The specter of
mandatory criminal prosecution for the good-faith
exercise of the President's constitutional privilege
adds a highly inflammatory element to an already ex-
plosive environment. We believe that the courts, if
presented the issue in a context similar to that dis-
cussed in this memorandum, would surely conclude
that a criminal prosecution for the exercise of a pre-
sumptively valid, constitutionally based privilege is
not consistent with the Constitution. The President,
through a United States Attorney, need not, indeed
may not, prosecute criminally a subordinate for as-
serting on his behalf a claim of executive privilege.
Nor could the Legislative Branch or the courts re-
quire or implement the prosecution of such an indi-
vidual.

**31 In some respects, the tensions between the
branches, which become exacerbated during these
conflicts, and the pressure placed on the President
and his subordinates in this context, call to mind the
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comments of Chief Justice Chase concerning the im-
peachment trial of President Andrew Johnson, over
which the Chief Justice presided. One of the charges
against President Johnson was that he had fired Sec-
retary of War Stanton in violation of the Tenure of
Office Act, which purported to strip the President of
his removal power over certain Executive Branch of-
ficials. [FN43] Chief Justice Chase declared that the
President had a duty to execute a statute passed by
Congress which he believed to be unconstitutional
“precisely as if he held it to be constitutional.”
However, he added, the President's duty changed in
the case of a statute which

directly attacks and impairs the executive power
confided to him by the Constitution. In that case
it appears to me to be the clear duty of the Pres-
ident to disregard the law, so far at least as it
may be necessary to bring the question of its
constitutionality before the judicial tribunals.

* * *

*142 How can the President fulfill his oath to pre-
serve, protect, and defend the Constitution, if he has
no right to defend it against an act of Congress, sin-
cerely believed by him to have been passed in viola-

tion of it? [FN44]

If the President is to preserve, protect, and defend the
Constitution, if he is faithfully to execute the laws,
there may come a time when it is necessary for him
both to resist a congressional demand for documents
and to refuse to prosecute those who assist him in the
exercise of his duty. To yield information that he in
good conscience believes he must protect in order to
perform his obligation, would abdicate the responsib-
ilities of his office and deny his oath. To seek crimin-
al punishment for those who have acted to aid the
President's performance of his duty would be equally
inconsistent with the Constitution.

In the narrow and unprecedented circumstances
presented here, in which an Executive Branch official
has acted to assert the President's privilege to with-
hold information from a congressional committee
concerning open law enforcement files, based upon
the written legal advice of the Attorney General, the
contempt of Congress statute does not require and

could not constitutionally require a prosecution of
that official, or even, we believe, a referral to a grand
jury of the facts relating to the alleged contempt.
Congress does not have the statutory or constitutional
authority to require a particular case to be referred to
the grand jury. In addition, because the Congress has
an alternative remedy both to test the validity of the
Executive's claim of privilege and to obtain the docu-
ments if the courts decide that the privilege is out-
weighed by a valid and compelling legislative need, a
criminal prosecution and the concomitant chilling ef-
fect that it would have on the ability of a President to
assert a privilege, is an unnecessary and unjustified
burden that, in our judgment, is inconsistent with the
Constitution.

**32 Theodore B. Olson
Assistant Attorney General
Office of Legal Counsel

FN1 Although the December 1982 dispute is now a
matter of history, it raises recurring issues.

FN2 Another statute, the Resource Conservation and
Recovery Act, 42 U.S.C. ss 6901 et seq., provides
federal authority to deal with the current disposal of
hazardous industrial wastes.

FN3 See Executive Order No. 12316, “Responses to
Environmental Damage” (Aug. 14, 1981).

FN4 Subsequently, EPA published a proposed na-
tional priorities list (to replace the interim list), which
identified the 418 sites that, in EPA's judgment, re-
quired priority in use of the Superfund to effect clean
up. See 47 Fed. Reg. 58476 (1982).

FN5 We understand that as of January 14, 1983, EPA
had sent more than 1,760 notice letters, undertaken
Superfund financed action at 112 sites involving the
obligation of in excess of $236 million, instituted Su-
perfund claims in 25 judicial actions, and obtained
one criminal conviction. As of the early months of
1983, EPA and the Department of Justice had
reached settlements in 23 civil actions providing for
the expenditure of more than $121 million to conduct
clean up operations and were actively negotiating
with responsible parties concerning the clean up of
56 sites throughout the country. See Amended De-
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claration of Robert M. Perry, Associate Administrat-
or for Legal and Enforcement Counsel and General
Counsel of the EPA, filed in United States v. House
of Representatives, Civ. No. 82-3583 (D.D.C. Jan.
14, 1983).

FN6 Id.

FN7 The subpoena required the EPA Administrator
to produce all books, records, correspondence,
memorandums, papers, notes and documents drawn
or received by the Administrator and/or her repres-
entatives since December 11, 1980 the date of enact-
ment of the Superfund Act, including duplicates and
excepting shipping papers and other commercial or
business documents, contractor and/or other technical
documents, for those sites listed as national priorities
pursuant to Section 105(8)(B) of the Superfund Act.
See United States v. House of Representatives, 556 F.
Supp. 150, 151 (D.D.C. 1983).

FN8 See Testimony of Administrator Gorsuch before
the Public Works Subcommittee, attached as Exhibit
C to Declaration of Robert M. Perry, supra.

FN9 See Letters to Hon. Elliott H. Levitas and Hon.
John D. Dingell from Attorney General William
French Smith (Nov. 30, 1982). The Subcommittee on
Oversight and Investigations of the House Energy
and Commerce Committee (Energy and Commerce
Subcommittee), chaired by Representative John D.
Dingell, was pursuing a parallel demand for similar
documents relating to enforcement of the Superfund
Act with respect to certain specific sites that were
among the 160 on the interim priorities list. While the
Energy and Commerce Subcommittee sought docu-
ments relative to three specific hazardous waste sites,
the Public Works Subcommittee subpoena demanded
production of virtually all documents for all 160 sites.
The President's assertion of executive privilege ap-
plied to both subpoenas. Although the Energy and
Commerce Subcommittee approved a contempt of
Congress resolution against the EPA Administrator,
this resolution never reached the full Committee or
the floor of the House of Representatives.

FN10 As of that date, EPA had been able to examine
only a portion of the hundreds of thousands of pages

of documents that had been subpoenaed. The 64 doc-
uments that were withheld were those among the sub-
poenaed documents that had been reviewed and de-
termined to fall within the President's instruction not
to produce documents the release of that would ad-
versely affect ongoing enforcement proceedings. See
Amended Declaration of Robert M. Perry, supra.

FN11 See Letter to Hon. Elliott H. Levitas from
Robert A. McConnell, Assistant Attorney General,
Office of Legislative Affairs (Dec. 9, 1982).

FN12 The contempt resolution stated:
Resolved, That the Speaker of the House of Rep-
resentatives certify the report of the Committee
on Public Works and Transportation as to the
contumacious conduct of Anne M. Gorsuch, as
Administrator, United States Environmental Pro-
tection Agency, in failing and refusing to furnish
certain documents in compliance with a subpena
duces tecum of a duly constituted subcommittee
of said committee served upon Anne M. Gor-
such, as Administrator, United States Environ-
mental Protection Agency, and as ordered by the
subcommittee, together with all of the facts in
connection therewith, under seal of the House of
Representatives, to the United States attorney for
the District of Columbia, to the end that Anne M.
Gorsuch, as Administrator, United States Envir-
onmental Protection Agency, may be proceeded
against in the manner and form provided by law.

128 Cong. Rec. 31754 (1982).

FN13 A third provision, 2 U.S.C. s 193, which denies
the existence of any testimonial privilege for a wit-
ness to refuse to testify on the ground that this testi-
mony would disgrace him, is not relevant to the is-
sues discussed in this memorandum.

FN14 See Amended Complaint in United States v.
House of Representatives, Civ. No. 82-3583 (D.D.C.
Dec. 29, 1982).

FN15 Although the United States Court of Appeals
for the District of Columbia Circuit previously had
been willing to entertain a civil action to resolve a
conflict between a congressional subpoena for docu-
ments and a Presidential claim of executive privilege
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when the action was brought by a congressional com-
mittee, Senate Select Committee on Presidential
Campaign Activities v. Nixon, 498 F.2d 725 (D.C.
Cir. 1974) (en banc), the trial court decision in the
EPA matter casts some doubt on the viability of such
an action when Congress, as in this case, does not
wish to resolve the controversy in a civil suit. We
must assume, for the purpose of this opinion, that a
civil suit is an avenue that is open to Congress, but
closed to the Executive, absent a legislature willing to
have the matter resolved in a civil proceeding.

Of course, the courts might be more amenable to
a civil action challenging a contempt citation if
they felt that a criminal prosecution in this con-
text was untenable. The district court judge in
the EPA matter noted but did not attempt to con-
sider in depth the “difficulties” of prosecuting an
executive official for carrying out the President's
constitutional responsibility.

FN16 Madison characterized Montesquieu as the
“oracle who is always consulted and cited on (the)
subject (of the separation of powers).” See The Fed-
eralist No. 47, supra, at 301.

FN17 It is noteworthy, at least from an historical per-
spective, that the House of Representatives, because
of its immense powers, was considered to be the gov-
ernmental body least vulnerable to encroachments by
other segments of government and, at the same time,
because of its popular origin and frequent renewal of
authority by the people, the body whose encroach-
ment on the other branches would be least distrusted
by the public. The Supreme Court later noted:

It is all the more necessary, therefore, that the ex-
ercise of power by this body, when acting separ-
ately from and independently of all other depos-
itories of power, should be watched with vigil-
ance, and when called in question before any
other tribunal having the right to pass upon it
that it should receive the most careful scrutiny.

Kilbourn v. Thompson, 103 U.S. 168, 192 (1881).

FN18 Of equal concern was the need to separate the
judicial power from the executive power. The
drafters intended to preserve the impartiality of the
judiciary as “neutral arbiters in the criminal law” by
separating the judiciary from the prosecutorial func-

tion. Nader v. Saxbe, 497 F.2d 676, 679 n.18 (D.C.
Cir. 1974).

FN19 Presidents have invoked the privilege
throughout our history for a variety of reasons. See,
e.g., “History of Refusals by Executive Branch to
Provide Information Demanded by Congress,” 6 Op.
O.L.C. 751 (1982); Memorandum from John Har-
mon, Assistant Attorney General, Office of Legal
Counsel, to Robert Lipschutz, Counsel to the Presid-
ent (June 8, 1977); Position of the Executive Depart-
ment Regarding Investigative Reports, 40 Op. Att'y
Gen. 45 (1941).

FN20 As explained by Attorney General (later, Su-
preme Court Justice) Robert Jackson in April 1941:

Disclosure of the reports could not do otherwise
than seriously prejudice law enforcement. Coun-
sel for a defendant or prospective defendant,
could have no greater help than to know how
much or how little information the Government
has, and what witnesses or sources of informa-
tion it can rely upon.

40 Op. Att'y Gen. 45, 46 (1941). As similarly ex-
pressed a few years later by Deputy Assistant Attor-
ney General Kauper:

Over a number of years, a number of reasons
have been advanced for the traditional refusal of
the Executive to supply Congress with informa-
tion from open investigational files. Most im-
portant, the Executive cannot effectively invest-
igate if Congress is, in a sense, a partner in the
investigation. If a congressional committee is
fully apprised of all details of an investigation as
the investigation proceeds, there is a substantial
danger that congressional pressures will influ-
ence the course of the investigation.

Memorandum for the Deputy Counsel to the Presid-
ent from Deputy Assistant Attorney General Kauper
re: Submission of Open CID Investigation Files (Dec.
19, 1969). This significant constitutional privilege
provides a foundation for our discussion below of the
penalties that Congress may attach to the President's
assertion of the privilege in response to a congres-
sional subpoena.

FN21 Although it is by no means certain as a matter
of law, if the case were referred to a grand jury, the
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United States Attorney might be required to take cer-
tain steps short of signing the indictment, and the
grand jury's decision might well become public. In
Cox, a majority of the court (made up of the three
dissenting judges and one concurring judge) took the
view that the United States Attorney could be re-
quired to prepare an indictment for use by the grand
jury. In addition, the district court in In re Grand
Jury, supra, held that even though the United States
Attorney could not be required to sign an indictment,
in the circumstances of that case “the substance of the
charges in the indictment should be disclosed, omit-
ting certain portions as to which the Court, in the ex-
ercise of its discretion, concludes that the public in-
terest in disclosure is outweighed by the private pre-
judice to the persons involved, none of whom are
charged with any crime in the proposed indictment.”
315 F. Supp. at 678-79. Under this analysis, if the
contempt citation were to reach a grand jury and the
grand jury were to vote a true bill, a court might be
able to require the United States Attorney to prepare
an indictment and then might order the disclosure of
that indictment as voted by the grand jury. For the
reasons set out in our discussion of prosecutorial dis-
cretion, the court could not, however, order the
United States Attorney to prosecute.

Because the contempt of Congress statute does
not require the United States Attorney to refer to
a grand jury a citation for contempt of Congress
issued to an executive official who has asserted
the President's claim of executive privilege, we
have not attempted to determine definitively
what additional steps, if any, the United States
Attorney could be required to take if such a mat-
ter were referred to a grand jury.

FN22 See 106 Cong. Rec. 17313 (1960) (citation
against Austin J. Tobin, Executive Director of the
Authority); id. at 17316 (citation against S. Sloan
Colt, Chairman of the Board); id. at 17319 (citation
against Joseph G. Carty, Secretary). The contempt
resolution in each case read as follows:

Resolved, That the Speaker of the House of Rep-
resentatives certify the report of the Committee
on the Judiciary as to the contumacious conduct
of name in failing and refusing to furnish certain
documents in compliance with a subpena duces

tecum of a duly constituted subcommittee of said
committee served upon him and as ordered by
the subcommittee, together with all of the facts
in connection therewith, under seal of the House
of Representatives, to the United States attorney
for the District of Columbia, to the end that name
may be proceeded against in the manner and
form provided by law.

FN23 The Court of Appeals ruled that the documents
requested by the Committee went beyond the invest-
igative authority delegated to the Committee by the
House.

FN24 We know of at least two other individuals who
were cited for contempt of Congress, but whose cases
were not referred to a grand jury by the Department
of Justice. See Department of Justice File No.
51-51-484 (1956). The file was closed because the
Department concluded that there was an insufficient
basis for prosecution.

FN25 In this respect, we believe that Wilson impli-
citly disapproved the dictum of Ex parte Frankfeld,
32 F. Supp. 915 (D.D.C. 1940), in which the district
court stated:

It seems quite apparent that Congress intended to
leave no measure of discretion to either the
Speaker of the House or the President of the Sen-
ate, under such circumstances, but made the cer-
tification of facts to the district attorney a man-
datory proceeding, and it left no discretion with
the district attorney as to what he should do
about it. He is required, under the language of
the statute, to submit the facts to the grand jury.

Id. at 916. The Frankfeld court expressly linked the
responsibilities of the Speaker and the United States
Attorney. Wilson ruled that the Speaker's duty is dis-
cretionary, at least when the House is not in session.
Therefore, since the Speaker's duty is in pari materia
with the duty of the United States Attorney, the law,
at least in the District of Columbia Circuit, seems to
be that both duties should be viewed as containing
some elements of discretion.

FN26 Ansara v. Eastland was cited with approval
three times by Judge Smith in United States v. House
of Representatives, 556 F. Supp. 150, 152-53 (D.D.C.
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1983). Thus, although the opinion made a passing
reference to the mandatory nature of referral, Judge
Smith must have recognized that the United States
Attorney retained prosecutorial discretion.

FN27 These conclusions are not inconsistent with
Rule 48(a) of the Federal Rules of Criminal Proced-
ure, which requires leave of court before dismissal of
a criminal action. This provision is intended primar-
ily to protect defendants against repeated prosecu-
tions for the same offense, and a court's power to
deny leave under this provision is extremely limited.
See Rinaldi v. United States, 434 U.S. 22 (1977);
United States v. Hamm, 659 F.2d 624 (5th Cir.
1981); United States v. Ammidown, 497 F.2d 615
(D.C. Cir. 1973). The United States Court of Appeals
for the Fifth Circuit has stated that the constitutional-
ity of Rule 48(a) is dependent upon the prosecutor's
unfettered ability to decide not to commence a case in
the first place. United States v. Cox, 342 F.2d 167
(5th Cir.) (en banc), cert. denied, 381 U.S. 935
(1965). Moreover, Judge Weinfeld has stated that
even if a court denied leave to dismiss an indictment,
a court “in that circumstance would be without power
to issue a mandamus or other order to compel prosec-
ution of the indictment, since such a direction would
invade the traditional separation of powers doctrine.”
United States v. Greater Blouse, Skirt & Neckwear
Contractors Ass'n, 228 F. Supp. 483 (S.D.N.Y. 1964).

FN28 These conclusions are not inconsistent with
Rule 48(a) of the Federal Rules of Criminal Proced-
ure, which requires leave of court before dismissal of
a criminal action. This provision is intended primar-
ily to protect defendants against repeated prosecu-
tions for the same offense, and a court's power to
deny leave under this provision is extremely limited.
See Rinaldi v. United States, 434 U.S. 22 (1977);
United States v. Hamm, 659 F.2d 624 (5th Cir.
1981); United States v. Ammidown, 497 F.2d 615
(D.C. Cir. 1973). The Fifth Circuit has stated that the
constitutionality of Rule 48(a) is dependent upon the
prosecutor's unfettered ability to decide not to com-
mence a case in the first place. United States v. Cox,
342 F.2d 167 (5th Cir.) (en banc), cert. denied, 381
U.S. 935 (1965). Moreover, Judge Weinfeld has
stated that even if a court denied leave to dismiss an
indictment, a court “in that circumstance would be

without power to issue a mandamus or other order to
compel prosecution of the indictment, since such a
direction would invade the traditional separation of
powers doctrine.” United States v. Greater Blouse,
Skirt & Neckwear Contractors Association, Inc., 228
F. Supp. 483 (S.D.N.Y. 1964).

FN29 The memorandum cited, inter alia, a 1909 Sen-
ate debate over the issue of executive privilege in
which Senator Dolliver questioned “where Congress
gets authority either out of the Constitution or the
laws of the United States to order an executive de-
partment about like a servant.” 43 Cong. Rec. 3732
(1909). Other historical examples cited by the report
are discussed below.

FN30 The legislative history contains one reference
to the application of the statute against executive offi-
cials. During the floor debates, Representative Mar-
shall attacked the bill by claiming that it “proposes to
punish equally the Cabinet officer and the culprit
who may have insulted the dignity of this House by
an attempt to corrupt a Representative of the people.”
42 Cong. Globe at 429. This statement does not,
however, suggest that the statute was intended to ap-
ply to Presidential assertions of executive privilege.
Indeed, virtually all previous assertions of executive
privilege against Congress had been made by the
President himself, and Congress expressed no intent
to utilize the criminal contempt provisions against the
President. Representative Marshall's statement, there-
fore, simply lends support to the proposition, with
which we agree, that there are certain circumstances
in which the congressional contempt statute might be
utilized against an executive official, such as in-
stances in which an executive official, acting on his
own, engaged in disruptive and contumacious con-
duct during a congressional hearing, or in which an
executive official, acting on his own, committed an
offense. See Marshall v. Gordon, 243 U.S. 521
(1917). As the remainder of Representative Mar-
shall's remarks demonstrate, the principal force driv-
ing the bill was Congress' desire to obtain an expedi-
tious method for investigating questions regarding
the integrity of Congress and not to provide Congress
with a statute requiring the President to prosecute
criminally those who had asserted the President's
constitutionally based claim of executive privilege.
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We have found no evidence in the legislative history
that supports an intention to apply the proposed stat-
ute in such a context.

FN31 The only remedy then recognized by the Senat-
ors was the ultimate sanction of impeachment. See 17
Cong. Rec. 2737, 2800 (1886). As we note below, a
much more effective and less controversial remedy is
available -- a civil suit to enforce the subpoena --
which would permit Congress to acquire the disputed
records by judicial order. See also Senate Select
Committee on Presidential Campaign Practices v.
Nixon, 498 F.2d 725 (D.C. Cir. 1974) (en banc).

FN32 Congress' practices with respect to the con-
tempt statute and the absence of any previous applic-
ation of the statute to an Executive Branch official in
these circumstances are highly probative of the mean-
ing and applicability of the statute. In general, the
Supreme Court has examined historical practice to
determine the scope of Congress' powers. For ex-
ample, in determining the scope of Congress' power
to call and examine witnesses, the Court looked to
the historical experience with respect to investiga-
tions and concluded that when Congress' practice in
the matter is appraised according to the circum-
stances in which it was begun and to those in which it
has been continued, it falls nothing short of a practic-
al construction, long continued, of the constitutional
provisions respecting their powers; and therefore
should be taken as fixing the meaning of those provi-
sions, if otherwise doubtful. McGrain v. Daugherty,
273 U.S. 135, 174 (1927); see also Fairbank v.
United States, 181 U.S. 283, 308 (1901). Moreover,
the Court traditionally gives great weight to a con-
temporaneous construction of a statute by the agency
charged with its execution. See Power Reactor De-
velopment Co. v. Electricians, 367 U.S. 396, 408
(1961); Unemployment Compensation Comm'n v.
Aragon, 329 U.S. 143, 153 (1946). In this instance,
Congress is responsible for taking the first step in im-
plementing the contempt statute. Therefore, Con-
gress' previous interpretations and past uses of the
statute are analogous to the contemporaneous con-
struction of the agency charged with implementation
of the statute, and are of significance in determining
the meaning of the statute.

FN33 The same principle applies to protect the con-
stitutional functions of the other branches. The separ-
ation of powers would similarly seem to require that
a statute that made it a crime to disregard a statute
passed by Congress be read not to apply to a judge
who struck down a congressional enactment as un-
constitutional.

FN34 In addition to the encroachment on the consti-
tutionally required separation of powers that prosecu-
tion of an Executive Branch official in this context
would entail, there could be a serious due process
problem if such an official were subjected to criminal
penalties for obeying an express Presidential order,
an order which was accompanied by advice from the
Attorney General that compliance with the Presiden-
tial directive was not only consistent with the consti-
tutional duties of the Executive Branch, but also af-
firmatively necessary in order to aid the President in
the performance of his constitutional obligations to
take care that the law was faithfully executed. See
Cox v. Louisiana, 379 U.S. 559 (1965); Raley v.
Ohio, 360 U.S. 423 (1959).

Furthermore, a person can be prosecuted under s
192 only for a “willful” failure to produce docu-
ments in response to a congressional subpoena.
See United States v. Murdock, 290 U.S. 389, 397
98 (1933); Townsend v. United States, 95 F.2d
352, 359 (D.C. Cir.), cert. denied, 303 U.S. 664
(1938). There is some doubt whether obeying the
President's direct order to assert his constitution-
al claim of executive privilege would amount to
a “willful” violation of the statute. Moreover, re-
liance on an explicit opinion of the Attorney
General may negate the required mens rea even
in the case of a statute without a willfulness re-
quirement. See Model Penal Code s 2.04(3)(b);
United States v. Barker, 546 F.2d 940, 955 (D.C.
Cir. 1976) (Mehrige J., concurring).

FN35 See also Barr v. Matteo, 360 U.S. 564 (1959);
Spalding v. Vilas, 161 U.S. 483 (1896). Some offi-
cials, such as judges and prosecutors, have been giv-
en absolute immunity from civil suits arising out of
their official acts. Imbler v. Pachtman, 424 U.S. 409
(1976); Pierson v. Ray, 386 U.S. 547 (1967).

FN36 It is arguable that Congress already has the
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power to apply for such civil enforcement, since 28
U.S.C. s 1331 has been amended to eliminate the
amount in controversy requirement, which was the
only obstacle cited to foreclose jurisdiction under s
1331 in a previous civil enforcement action brought
by the Senate. See Senate Select Committee on Pres-
idential Campaign Activities v. Nixon, 366 F. Supp.
51 (D.D.C. 1973). In any event, there is little doubt
that, at the very least, Congress may authorize civil
enforcement of its subpoenas and grant jurisdiction to
the courts to entertain such cases. See Senate Select
Committee on Presidential Campaign Activities v.
Nixon, 498 F.2d 725 (D.C. Cir. 1974) (en banc);
Hamilton and Grabow, A Legislative Proposal for
Resolving Executive Privilege Disputes Precipitated
by Congressional Subpoenas, 21 Harv. J. on Legis.
145 (1984).

FN37 See Hamilton and Grabow, supra, 21 Harv. J.
on Legis. at 151.

FN38 The Nixon Court thought this statement signi-
ficant enough in the context of an executive privilege
dispute to quote it in full at two separate places in its
decision. United States v. Nixon, 418 U.S. at 708,
715.

FN39 One scholar (former Assistant Attorney Gener-
al for the Civil Division, and now Solicitor General,
Rex Lee) has noted that

when the only alleged criminal conduct of the
putative defendant consists of obedience to an
assertion of executive privilege by the President
from whom the defendant's governmental au-
thority derives, the defendant is not really being
prosecuted for conduct of his own. He is a de-
fendant only because his prosecution is one way
of bringing before the courts a dispute between
the President and the Congress. It is neither ne-
cessary nor fair to make him the pawn in a crim-
inal prosecution in order to achieve judicial res-
olution of an interbranch dispute, at least where
there is an alternative means for vindicating con-
gressional investigative interests and for getting
the legal issues into court.

Lee, Executive Privilege, Congressional Subpoena
Power, and Judicial Review: Three Branches, Three
Powers, and Some Relationships, 1978 B.Y.U. L.

Rev. 231, 259.

FN40 Even when a privilege is asserted by a cabinet
official, and not the President, courts are extremely
reluctant to impose a contempt sanction and are will-
ing to resort to it only in extraordinary cases and only
after all other remedies have failed. In In re Attorney
General, 596 F.2d 58 (2d Cir.), cert. denied, 444 U.S.
903 (1979), the court granted the government's man-
damus petition to overturn a district court's civil con-
tempt citation against the Attorney General for failing
to turn over documents for which he had asserted a
claim of privilege. The court recognized that even a
civil contempt sanction imposed on an Executive
Branch official “has greater public importance, with
separation of powers overtones, and warrants more
sensitive judicial scrutiny than such a sanction im-
posed on an ordinary litigant.” 596 F.2d at 64.
Therefore, the court held that holding the Attorney
General of the United States in contempt to ensure
compliance with a court order should be a last resort,
to be undertaken only after all other means to achieve
the ends legitimately sought by the court have been
exhausted. Id. at 65. In the case of a Presidential
claim of executive privilege, there is even more reas-
on to avoid contempt proceedings because the priv-
ilege claim has been made as a constitutionally based
claim by the President himself and the sanction in-
volved is criminal and not civil contempt. The use of
criminal contempt is especially inappropriate in the
context under discussion because Congress has the
clearly available alternative of civil enforcement pro-
ceedings.

FN41 See Hamilton and Grabow, A Legislative Pro-
posal for Resolving Executive Privilege Disputes
Precipitated by Congressional Subpoenas, 21 Harv. J.
on Legis. 145 (1984).

FN42 We believe that this same conclusion would
apply to any attempt by Congress to utilize its inher-
ent “civil” contempt powers to arrest, bring to trial,
and punish an executive official who asserted a Pres-
idential claim of executive privilege. The legislative
history of the criminal contempt statute indicates that
the reach of the statute was intended to be coextens-
ive with Congress' inherent civil contempt powers
(except with respect to the penalties imposed). See 42
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Cong. Globe 406 (remarks of Rep. Davis). Therefore,
the same reasoning that suggests that the statute
could not constitutionally be applied against a Presid-
ential assertion of privilege applies to Congress' in-
herent contempt powers as well.

FN43 The Tenure of Office Act was, of course, later
declared to have been unconstitutional. Myers v.
United States, 272 U.S. 52 (1926).

FN44 R. Warden, An Account of the Private Life and
Public Services of Salmon Portland Chase 685
(1874). Chief Justice Chase's comments were made
in a letter written the day after the Senate had voted
to exclude evidence that the entire cabinet had ad-
vised President Johnson that the Tenure of Office Act
was unconstitutional. Id. See M. Benedict, The Im-
peachment and Trial of Andrew Johnson 154-55
(1973). Ultimately, the Senate did admit evidence
that the President had desired to initiate a court test of
the law. Id. at 156.

8 U.S. Op. Off. Legal Counsel 101, 1984 WL 178358
(O.L.C.)
END OF DOCUMENT
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Recess Appointments 

Article II, section 2, paragraph 2 of the Constitution sets up the normal appointments 
process for “officers of the United States.” The president “by and with the advice and consent of 
the Senate” is authorized to “appoint ambassadors, other public ministers and consuls, judges of 
the Supreme Court, and all other officers of the United States, whose appointments are not 
herein otherwise provided for, and which shall be established by law.” Congress, however, may 
“vest the appointment of such inferior officers, as they think proper, in the President alone, in the 
courts of law, or in the heads of departments.” From these clauses, it might therefore appear that 
the “advice and consent” of the Senate would be necessary for all principal—that is, 
non-“inferior”—officers, as well as all “inferior officers” whom Congress has not, by statute, 
exempted from the Senate confirmation requirement. 

Paragraph 3 of that same section, however, creates an important exception to the ordinary 
process: It gives the president “power to fill up all vacancies that may happen during the recess of 
the Senate, by granting commissions which shall expire at the end of their next session.” In the 
period since 1981 alone, there have been over 650 such appointments, roughly half occurring 
during recesses between sessions of the Senate (“intersession appointments”) and half occurring 
in recesses during sessions of the Senate (“intrasession appointments”). HENRY HOGUE ET AL., 
CONG. RESEARCH SERV., THE NOEL CANNING DECISION AND RECESS APPOINTMENTS MADE FROM 
1981–2013 4 (2013). Because the recess appointments power creates an obvious path for 
presidents to seek to evade the Senate’s role in the confirmation process, it has been a recurrent 
source of interbranch friction. Among the more dramatic flare-ups, in 1903 Theodore Roosevelt 
used a moment’s intersession recess to make 193 executive branch appointments, literally 
between two raps of a gavel. 

Among recent presidents, Barack Obama has been—in terms of numbers—the least active 
“recess appointer,” having made only 32 such designations during his first term of office. (By way 
of contrast, President Reagan was the most active—having made 160 such intersession 
appointments alone over the course of his two Administrations; George W. Bush was the most 
active intrasession appointer, having made 141 such appointments over eight years.) Id. Obama 
appointments during 2010 and 2012, however, to the National Labor Relations Board stirred 
considerable controversy. 
 

 
NATIONAL LABOR RELATIONS BOARD V. NOEL CANNING 

Supreme Court of the United States 
134 S.Ct. 2550 (2014). 

 
Justice BREYER delivered the opinion of the Court. 
 
 [On January 4, 2012, President Obama relied on his recess appointments authority to 
name three new members to the National Labor Relations Board. In doing so, he was responding 
to the Supreme Court’s decision in New Process Steel v. NLRB, 130 S. Ct. 2635 (2010), which 
interpreted the National Labor Relations Act to require three lawfully participating members to 
be in place in order for the NLRB to act. The anticipated expiration near the end of 2011 of an 
earlier recess appointment threatened to reduce the Board’s membership to two. One of the three 
January, 2012 recess appointees had actually been nominated to the Board on January 5, 2011. 
The other two were nominated on December 14, 2011. Given the Senate’s then-existing filibuster 
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practice with regard to agency appointments – none could be confirmed with fewer than 60 votes 
– there was no expectation the Senate would act on any of them. 
 

Noel Canning, a Pepsi-Cola bottling firm in Yakima, Washington, sued in the D.C. Circuit 
to overturn an NLRB order finding that management had unlawfully refused to enter into a 
collective bargaining agreement with the Teamsters local representing its production employees. 
The court concluded that the NLRB’s decision was legally supportable, but that it could not be 
enforced. The panel held that the Obama recess appointments were invalid and that, without 
them, the NLRB lacked the necessary quorum to conduct business. 

 
The panel unanimously held that the appointments were impermissible because the 

president’s power applied only to recesses between sessions of the Senate, i.e., between the 
adjournment of one session sine die and the calling to order of the following session – so-called 
intersession recesses. January 4 occurred during a period of adjournment in the midst of a 
session of the Senate – a so-called intrasession recess – which the court deemed unconstitutional. 
Two of the three judges went further to hold that the recess appointments power existed only for 
offices that first became vacant during an intersession recess of the Senate; none of the NLRB 
vacancies arose during such a recess. 

 
The panel did not deal with a third issue on which the Supreme Court, on its own 

initiative, invited briefing. In December, 2011, with the end of the first session of the 112th 
Congress approaching, the Republican House majority deployed a maneuver to prevent—they 
hoped—the Democratic majority Senate from having a long enough intersession recess to permit 
recess appointments to occur. They exercised the House’s right under Article I, § 5 of the 
Constitution to prevent the Senate from adjourning for periods longer than three days. As a 
result, between December 17, 2011 and January 23, 2012, the Senate convened every three days 
for “pro forma sessions,” typically lasting only a couple of minutes, if that, during which the only 
business conducted—often by a single Senator—was simply a call to order and an adjournment 
until the next pro forma session. These “gatherings” were conducted pursuant to a Senate 
unanimous consent resolution that had provided there would be “no business conducted” during 
such sessions. As viewed, therefore, by President Obama, and pursuant to advice from the Justice 
Department’s Office of Legal Counsel, the pro forma sessions left unchanged the reality that the 
Senate was unavailable from January 3 to January 23, 2012 to act on nominations. The president 
took the legal position that the pro forma sessions left the “recess”—and his recess appointments 
power—intact. The Supreme Court asked the parties to argue “[w]hether the President’s 
recess-appointment power may be exercised when the Senate is convening every three days in 
pro forma sessions.”] 

 
II 

 
 Before turning to the specific questions presented, we shall mention two background 
considerations that we find relevant to all three. First, the Recess Appointments Clause sets forth 
a subsidiary, not a primary, method for appointing officers of the United States. The immediately 
preceding Clause—Article II, Section 2, Clause 2—provides the primary method of appointment. 
It says that the President “shall nominate, and by and with the Advice and Consent of the Senate, 
shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, 
and all other Officers of the United States” (emphasis added). * * * 
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 Second, in interpreting the Clause, we put significant weight upon historical practice. For 
one thing, the interpretive questions before us concern the allocation of power between two 
elected branches of Government. Long ago Chief Justice Marshall wrote that 
 

“a doubtful question, one on which human reason may pause, and the human judgment be 
suspended, in the decision of which the great principles of liberty are not concerned, but 
the respective powers of those who are equally the representatives of the people, are to be 
adjusted; if not put at rest by the practice of the government, ought to receive a 
considerable impression from that practice.”  

 
McCulloch v. Maryland, 4 Wheat. 316, 401, 4 L.Ed. 579 (1819). And we later confirmed that 
“[l]ong settled and established practice is a consideration of great weight in a proper 
interpretation of constitutional provisions” regulating the relationship between Congress and the 
President. The Pocket Veto Case, 279 U.S. 655, 689 (1929). 
 
 We recognize, of course, that the separation of powers can serve to safeguard individual 
liberty, and that it is the “duty of the judicial department”—in a separation-of-powers case as in 
any other—“to say what the law is.” But it is equally true that the longstanding “practice of the 
government,” can inform our determination of “what the law is.” * * *[P]recedents show that this 
Court has treated practice as an important interpretive factor even when the nature or longevity 
of that practice is subject to dispute, and even when that practice began after the founding era. 
 
 There is a great deal of history to consider here. Presidents have made recess 
appointments since the beginning of the Republic. Their frequency suggests that the Senate and 
President have recognized that recess appointments can be both necessary and appropriate in 
certain circumstances. We have not previously interpreted the Clause, and, when doing so for the 
first time in more than 200 years, we must hesitate to upset the compromises and working 
arrangements that the elected branches of Government themselves have reached. 
 

III 
 
 The first question concerns the scope of the phrase “the recess of the Senate.” Art. II, § 2, 
cl. 3 (emphasis added). * * *In our view, the phrase “the recess” includes an intra-session recess of 
substantial length. Its words taken literally can refer to both types of recess. Founding-era 
dictionaries define the word “recess,” much as we do today, simply as “a period of cessation from 
usual work.” * * * 
 
 We recognize that the word “the” in “the recess” might suggest that the phrase refers to 
the single break separating formal sessions of Congress. That is because the word “the” 
frequently (but not always) indicates “a particular thing.” But the word can also refer “to a term 
used generically or universally.” The Constitution, for example, directs the Senate to choose a 
President pro tempore “in the Absence of the Vice–President.” Art. I, § 3, cl. 5 (emphasis added). 
And the Federalist Papers refer to the chief magistrate of an ancient Achaean league who 
“administered the government in the recess of the Senate.” The Federalist No. 18, at 113 (J. 
Madison) (emphasis added). Reading “the” generically in this way, there is no linguistic problem 
applying the Clause’s phrase to both kinds of recess. And, in fact, the phrase “the recess” was 
used to refer to intra-session recesses at the time of the founding. 
 
 The constitutional text is thus ambiguous. And we believe the Clause’s purpose demands 
the broader interpretation. The Clause gives the President authority to make appointments 
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during “the recess of the Senate” so that the President can ensure the continued functioning of 
the Federal Government when the Senate is away. The Senate is equally away during both an 
inter-session and an intra-session recess, and its capacity to participate in the appointments 
process has nothing to do with the words it uses to signal its departure. 
 
 History also offers strong support for the broad interpretation. * * *[B]etween the 
founding and the Great Depression, Congress took substantial intra-session breaks (other than 
holiday breaks) in four years: 1867, 1868, 1921, and 1929. And in each of those years the 
President made intra-session recess appointments. 
 
 Since 1929, and particularly since the end of World War II, Congress has shortened its 
inter-session breaks as it has taken longer and more frequent intra-session breaks; Presidents 
have correspondingly made more intra-session recess appointments. Indeed, if we include 
military appointments, Presidents have made thousands of intra-session recess appointments. * 
* * 
 
 Not surprisingly, the publicly available opinions of Presidential legal advisers that we 
have found are nearly unanimous in determining that the Clause authorizes these appointments. 
* * * 
 
 What about the Senate? Since Presidents began making intra-session recess 
appointments, individual Senators have taken differing views about the proper definition of “the 
recess.” But neither the Senate considered as a body nor its committees, despite opportunities to 
express opposition to the practice of intra-session recess appointments, has done so. Rather, to 
the extent that the Senate or a Senate committee has expressed a view, that view has favored a 
functional definition of “recess,” and a functional definition encompasses intra-session recesses. * 
* *    
 
 Similarly, in 1940 the Senate helped to enact a law regulating the payment of recess 
appointees, and the Comptroller General of the United States has interpreted that law 
functionally. An earlier 1863 statute had denied pay to individuals appointed to fill up vacancies 
first arising prior to the beginning of a recess. The Senate Judiciary Committee then believed 
that those vacancies fell outside the scope of the Clause. In 1940, however, the Senate amended 
the law to permit many of those recess appointees to be paid. Interpreting the amendments in 
1948, the Comptroller General—who, unlike the Attorney General, is an “officer of the 
Legislative Branch,” Bowsher v. Synar, 478 U.S. 714, 731(1986)—wrote: 
 

“I think it is clear that [the Pay Act amendments’] primary purpose was to relieve 
‘recess appointees’ of the burden of serving without compensation during periods 
when the Senate is not actually sitting and is not available to give its advice and 
consent in respect to the appointment, irrespective of whether the recess of the 
Senate is attributable to a final adjournment sine die or to an adjournment to a 
specified date.” 28 Comp. Gen. 30, 37. 

 
 * * *The upshot is that restricting the Clause to inter-session recesses would frustrate its 
purpose. It would make the President’s recess-appointment power dependent on a formalistic 
distinction of Senate procedure. Moreover, the President has consistently and frequently 
interpreted the word “recess” to apply to intra-session recesses, and has acted on that 
interpretation. The Senate as a body has done nothing to deny the validity of this practice for at 
least three-quarters of a century. And three-quarters of a century of settled practice is long 
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enough to entitle a practice to “great weight in a proper interpretation” of the constitutional 
provision. The Pocket Veto Case, 279 U.S., at 689. 
 
 We are aware of, but we are not persuaded by, three important arguments to the contrary. 
First, some argue that the Founders would likely have intended the Clause to apply only to 
inter-session recesses, for they hardly knew any other. * * *[But the] question is not: Did the 
Founders at the time think about intra-session recesses? Perhaps they did not. The question is: 
Did the Founders intend to restrict the scope of the Clause to the form of congressional recess 
then prevalent, or did they intend a broader scope permitting the Clause to apply, where 
appropriate, to somewhat changed circumstances? The Founders knew they were writing a 
document designed to apply to ever-changing circumstances over centuries. After all, a 
Constitution is “intended to endure for ages to come,” and must adapt itself to a future that can 
only be “seen dimly,” if at all. McCulloch, 4 Wheat., at 415. We therefore think the Framers likely 
did intend the Clause to apply to a new circumstance that so clearly falls within its essential 
purposes, where doing so is consistent with the Clause’s language. 
 
 Second, some argue that the intra-session interpretation permits the President to make 
“illogic[ally]” long recess appointments. A recess appointment made between Congress’ annual 
sessions would permit the appointee to serve for about a year, i.e., until the “end” of the “next” 
Senate “session.” Art. II, § 2, cl. 3. But an intra-session appointment made at the beginning or in 
the middle of a formal session could permit the appointee to serve for 1 ½; or almost 2 years (until 
the end of the following formal session). 
 
 We agree that the intra-session interpretation permits somewhat longer recess 
appointments, but we do not agree that this consequence is “illogical.” A President who makes a 
recess appointment will often also seek to make a regular appointment, nominating the 
appointee and securing ordinary Senate confirmation. And the Clause ensures that the President 
and Senate always have at least a full session to go through the nomination and confirmation 
process. That process may take several months. A recess appointment that lasts somewhat longer 
than a year will ensure the President the continued assistance of subordinates that the Clause 
permits him to obtain while he and the Senate select a regular appointee. An appointment should 
last until the Senate has “an opportunity to act on the subject,” and the Clause embodies a 
determination that a full session is needed to select and vet a replacement. 
 
 Third, the Court of Appeals believed that application of the Clause to intra-session 
recesses would introduce “vagueness” into a Clause that was otherwise clear. One can find 
problems of uncertainty, however, either way. In 1867, for example, President Andrew Johnson 
called a special session of Congress, which took place during a lengthy intra-session recess. 
Consider the period of time that fell just after the conclusion of that special session. Did that 
period remain an intra-session recess, or did it become an inter-session recess? Historians 
disagree about the answer. 
 
 Or suppose that Congress adjourns sine die, but it does so conditionally, so that the 
leadership can call the members back into session when “the public interest shall warrant it.” If 
the Senate Majority Leader were to reconvene the Senate, how would we characterize the 
preceding recess? Is it still inter-session? On the narrower interpretation the label matters; on 
the broader it does not. 
 
 The greater interpretive problem is determining how long a recess must be in order to fall 
within the Clause. Is a break of a week, or a day, or an hour too short to count as a “recess”? The 
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Clause itself does not say. And Justice SCALIA claims that this silence itself shows that the 
Framers intended the Clause to apply only to an inter-session recess. 
 
 We disagree. For one thing, the most likely reason the Framers did not place a textual 
floor underneath the word “recess” is that they did not foresee the need for one. They might have 
expected that the Senate would meet for a single session lasting at most half a year. And they 
might not have anticipated that intra-session recesses would become lengthier and more 
significant than inter-session ones. The Framers’ lack of clairvoyance on that point is not 
dispositive. Unlike Justice SCALIA, we think it most consistent with our constitutional structure 
to presume that the Framers would have allowed intra-session recess appointments where there 
was a long history of such practice. 
 
 Moreover, the lack of a textual floor raises a problem that plagues both 
interpretations—Justice SCALIA’s and ours. Today a brief inter-session recess is just as possible 
as a brief intra-session recess. And though Justice SCALIA says that the “notion that the 
Constitution empowers the President to make unilateral appointments every time the Senate 
takes a half-hour lunch break is so absurd as to be self-refuting,” he must immediately concede (in 
a footnote) that the President “can make recess appointments during any break between sessions, 
no matter how short.” 
 
 Even the Solicitor General, arguing for a broader interpretation, acknowledges that there 
is a lower limit applicable to both kinds of recess. He argues that the lower limit should be three 
days by analogy to the Adjournments Clause of the Constitution. That Clause says: “Neither 
House, during the Session of Congress, shall, without the Consent of the other, adjourn for more 
than three days.” 
 
 We agree with the Solicitor General that a 3–day recess would be too short. The 
Adjournments Clause reflects the fact that a 3–day break is not a significant interruption of 
legislative business. As the Solicitor General says, it is constitutionally de minimis. A Senate 
recess that is so short that it does not require the consent of the House is not long enough to 
trigger the President’s recess-appointment power. 
 
 That is not to say that the President may make recess appointments during any recess 
that is “more than three days.” Art. I, § 5, cl. 4. The Recess Appointments Clause seeks to permit 
the Executive Branch to function smoothly when Congress is unavailable. And though Congress 
has taken short breaks for almost 200 years, and there have been many thousands of recess 
appointments in that time, we have not found a single example of a recess appointment made 
during an intra-session recess that was shorter than 10 days. Nor has the Solicitor 
General.Indeed, the Office of Legal Counsel once informally advised against making a recess 
appointment during a 6–day intra-session recess. 3 Op. OLC, at 315–316. The lack of examples 
suggests that the recess-appointment power is not needed in that context. 
 
 There are a few historical examples of recess appointments made during inter-session 
recesses shorter than 10 days. * * * But when considered against 200 years of settled practice, we 
regard [a]few scattered examples as anomalies. We therefore conclude, in light of historical 
practice, that a recess of more than 3 days but less than 10 days is presumptively too short to fall 
within the Clause. We add the word “presumptively” to leave open the possibility that some very 
unusual circumstance—a national catastrophe, for instance, that renders the Senate unavailable 
but calls for an urgent response—could demand the exercise of the recess-appointment power 
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during a shorter break. (It should go without saying—except that Justice SCALIA compels us to 
say it—that political opposition in the Senate would not qualify as an unusual circumstance.) 
 
 In sum, we conclude that the phrase “the recess” applies to both intra-session and 
inter-session recesses. If a Senate recess is so short that it does not require the consent of the 
House, it is too short to trigger the Recess Appointments Clause. See Art. I, § 5, cl. 4. And a recess 
lasting less than 10 days is presumptively too short as well. 
 

IV 
 
 The second question concerns the scope of the phrase “vacancies that may happen during 
the recess of the Senate.” Art. II, § 2, cl. 3 (emphasis added). All agree that the phrase applies to 
vacancies that initially occur during a recess. But does it also apply to vacancies that initially 
occur before a recess and continue to exist during the recess? In our view the phrase applies to 
both kinds of vacancy. 
 
 We believe that the Clause’s language, read literally, permits, though it does not 
naturally favor, our broader interpretation. We concede that the most natural meaning of 
“happens” as applied to a “vacancy” (at least to a modern ear) is that the vacancy “happens” when 
it initially occurs. See 1 Johnson 913 (defining “happen” in relevant part as meaning “[t]o fall out; 
to chance; to come to pass”). But that is not the only possible way to use the word. 
 
 Thomas Jefferson wrote that the Clause is “certainly susceptible of [two] constructions.” 
Letter to Wilson Cary Nicholas (Jan. 26, 1802), in 36 Papers of Thomas Jefferson 433 (B. Oberg 
ed., 2009). It “may mean ‘vacancies that may happen to be’ or ‘may happen to fall’” 
 
 Similarly, when Attorney General William Wirt advised President Monroe to follow the 
broader interpretation, he wrote that the “expression seems not perfectly clear. It may mean 
‘happen to take place:’ that is, ‘to originate,’ ” or it “may mean, also, without violence to the sense, 
‘happen to exist.’” 1 Op. Atty. Gen. 631, 631–632 (1823). The broader interpretation, he added, is 
“most accordant with” the Constitution’s “reason and spirit.” Id., at 632. * * * 
 
 In any event, the linguistic question here is not whether the phrase can be, but whether it 
must be, read more narrowly. The question is whether the Clause is ambiguous. The Pocket Veto 
Case, 279 U.S., at 690. And the broader reading, we believe, is at least a permissible reading of a 
“ ‘doubtful’ ” phrase. We consequently go on to consider the Clause’s purpose and historical 
practice. 
 
 The Clause’s purpose strongly supports the broader interpretation. That purpose is to 
permit the President to obtain the assistance of subordinate officers when the Senate, due to its 
recess, cannot confirm them. * * * [T]he narrower interpretation would undermine this purpose * 
* *. 
 
 We do not agree with Justice SCALIA’s suggestion that the Framers would have accepted 
[this possibility] because Congress can always provide for acting officers, see 5 U.S.C. § 3345, and 
the President can always convene a special session of Congress, see U.S. Const., Art. II, § 3. 
Acting officers may have less authority than Presidential appointments. 6 Op. OLC 119, 121 
(1982). Moreover, to rely on acting officers would lessen the President’s ability to staff the 
Executive Branch with people of his own choosing, and thereby limit the President’s control and 
political accountability. Cf. Free Enterprise Fund v. Public Company Accounting Oversight Bd., 
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561 U.S. 477, 497–498 (2010). Special sessions are burdensome (and would have been especially 
so at the time of the founding). The point of the Recess Appointments Clause was to avoid 
reliance on these inadequate expedients. 
 
 At the same time, we recognize one important purpose-related consideration that argues 
in the opposite direction. A broad interpretation might permit a President to avoid Senate 
confirmations as a matter of course. If the Clause gives the President the power to “fill up all 
vacancies” that occur before, and continue to exist during, the Senate’s recess, a President might 
not submit any nominations to the Senate. He might simply wait for a recess and then provide all 
potential nominees with recess appointments. He might thereby routinely avoid the 
constitutional need to obtain the Senate’s “advice and consent.” * * *  
 
 While we concede that both interpretations carry with them some risk of undesirable 
consequences, we believe the narrower interpretation risks undermining constitutionally 
conferred powers more seriously and more often. It would prevent the President from making any 
recess appointment that arose before a recess, no matter who the official, no matter how dire the 
need, no matter how uncontroversial the appointment, and no matter how late in the session the 
office fell vacant. Overall, like Attorney General Wirt, we believe the broader interpretation more 
consistent with the Constitution’s “reason and spirit.” 1 Op. Atty. Gen., at 632.  
 
 Historical practice over the past 200 years strongly favors the broader interpretation. * * 
*[W]e have enough information to believe that the Presidents since Madison have made many 
recess appointments filling vacancies that initially occurred prior to a recess. As we have just 
said, nearly every 19th- and 20th-century Attorney General expressing a view on the matter has 
agreed with William Wirt, and Presidents tend to follow the legal advice of their chief legal 
officers. Moreover, the Solicitor General has compiled a list of 102 (mostly uncontested) recess 
appointments made by Presidents going back to the founding. Given the difficulty of finding 
accurate information about vacancy dates, that list is undoubtedly far smaller than the actual 
number. No one disputes that every President since James Buchanan has made recess 
appointments to pre-existing vacancies. * * *[W]e think it is a fair inference that a large 
proportion of the recess appointments in the history of the Nation have filled pre-existing 
vacancies. * * * 
 
 [I]n 1940 Congress amended the Pay Act to authorize salary payments (with some 
exceptions) where (1) the “vacancy arose within thirty days prior to the termination of the 
session,” (2) “at the termination of the session” a nomination was “pending,” or (3) a nominee was 
“rejected by the Senate within thirty days prior to the termination of the session.” Act of July 11, 
54 Stat. 751 (codified, as amended, at 5 U.S.C. § 5503). All three circumstances concern a vacancy 
that did not initially occur during a recess but happened to exist during that recess. By paying 
salaries to this kind of recess appointee, the 1940 Senate (and later Senates) in effect supported 
the President’s interpretation of the Clause. 
 
 The upshot is that the President has consistently and frequently interpreted the Recess 
Appointments Clause to apply to vacancies that initially occur before, but continue to exist 
during, a recess of the Senate. The Senate as a body has not countered this practice for nearly 
three-quarters of a century, perhaps longer. The tradition is long enough to entitle the practice 
“to great regard in determining the true construction” of the constitutional provision. The Pocket 
Veto Case, 279 U.S., at 690.And we are reluctant to upset this traditional practice where doing so 
would seriously shrink the authority that Presidents have believed existed and have exercised for 
so long. 
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V 

 
 The third question concerns the calculation of the length of the Senate’s “recess.” * * * 
 
 The President made the recess appointments before us on January 4, 2012, in between 
the January 3 and the January 6 pro forma sessions. We must determine the significance of these 
sessions—that is, whether, for purposes of the Clause, we should treat them as periods when the 
Senate was in session or as periods when it was in recess. If the former, the period between 
January 3 and January 6 was a 3–day recess, which is too short to trigger the President’s 
recess-appointment power. If the latter, however, then the 3–day period was part of a much 
longer recess during which the President did have the power to make recess appointments. 
 
 The Solicitor General argues that we must treat the pro forma sessions as periods of 
recess. He says that these “sessions” were sessions in name only because the Senate was in recess 
as a functional matter. The Senate, he contends, remained in a single, unbroken recess from 
January 3, when the second session of the 112th Congress began by operation of the Twentieth 
Amendment, until January 23, when the Senate reconvened to do regular business. 
 
 In our view, however, the pro forma sessions count as sessions, not as periods of recess. 
We hold that, for purposes of the Recess Appointments Clause, the Senate is in session when it 
says it is, provided that, under its own rules, it retains the capacity to transact Senate business. 
The Senate met that standard here. 
 
  The standard we apply is consistent with the Constitution’s broad delegation of 
authority to the Senate to determine how and when to conduct its business. The Constitution 
explicitly empowers the Senate to “determine the Rules of its Proceedings.” Art. I, § 5, cl. 2. And 
we have held that “all matters of method are open to the determination” of the Senate, as long as 
there is “a reasonable relation between the mode or method of proceeding established by the rule 
and the result which is sought to be attained” and the rule does not “ignore constitutional 
restraints or violate fundamental rights.” United States v. Ballin, 144 U.S. 1, 5 (1892). 
 
 In addition, the Constitution provides the Senate with extensive control over its schedule. 
There are only limited exceptions. See Amdt. 20, § 2 (Congress must meet once a year on January 
3, unless it specifies another day by law); Art. II, § 3 (Senate must meet if the President calls it 
into special session); Art. I, § 5, cl. 4 (neither House may adjourn for more than three days 
without consent of the other). See also Art. II, § 3 (“[I]n Case of Disagreement between [the 
Houses], with Respect to the Time of Adjournment, [the President] may adjourn them to such 
Time as he shall think proper”). The Constitution thus gives the Senate wide latitude to 
determine whether and when to have a session, as well as how to conduct the session. This 
suggests that the Senate’s determination about what constitutes a session should merit great 
respect. 
 
 Furthermore, this Court’s precedents reflect the breadth of the power constitutionally 
delegated to the Senate. We generally take at face value the Senate’s own report of its actions. 
When, for example, “the presiding officers” of the House and Senate sign an enrolled bill (and the 
President “approve[s]” it), “its authentication as a bill that has passed Congress should be 
deemed complete and unimpeachable.” Marshall Field & Co. v. Clark, 143 U.S. 649, 672 (1892). 
By the same principle, when the Journal of the Senate indicates that a quorum was present, 
under a valid Senate rule, at the time the Senate passed a bill, we will not consider an argument 
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that a quorum was not, in fact, present. Ballin, supra, at 9.The Constitution requires the Senate 
to keep its Journal, Art. I, § 5, cl. 3 (“Each House shall keep a Journal of its proceedings ...”), and 
“if reference may be had to” it, “it must be assumed to speak the truth,” Ballin, supra, at 4. 
 
 For these reasons, we conclude that we must give great weight to the Senate’s own 
determination of when it is and when it is not in session. But our deference to the Senate cannot 
be absolute. When the Senate is without the capacity to act, under its own rules, it is not in 
session even if it so declares. In that circumstance, the Senate is not simply unlikely or unwilling 
to act upon nominations of the President. It is unable to do so. The purpose of the Clause is to 
ensure the continued functioning of the Federal Government while the Senate is unavailable. 
This purpose would count for little were we to treat the Senate as though it were in session even 
when it lacks the ability to provide its “advice and consent.” Accordingly, we conclude that when 
the Senate declares that it is in session and possesses the capacity, under its own rules, to 
conduct business, it is in session for purposes of the Clause. 
 
 Applying this standard, we find that the pro forma sessions were sessions for purposes of 
the Clause. First, the Senate said it was in session. The Journal of the Senate and the 
Congressional Record indicate that the Senate convened for a series of twice-weekly “sessions” 
from December 20 through January 20. 2011 S.J. 923–924; 158 Cong. Rec. S1–S11. (The Journal 
of the Senate for 2012 has not yet been published.) And these reports of the Senate “must be 
assumed to speak the truth.” 
 
 Second, the Senate’s rules make clear that during its pro forma sessions, despite its 
resolution that it would conduct no business, the Senate retained the power to conduct business. 
During any pro forma session, the Senate could have conducted business simply by passing a 
unanimous consent agreement. See Riddick’s 1313. The Senate in fact conducts much of its 
business through unanimous consent. Senate rules presume that a quorum is present unless a 
present Senator questions it. And when the Senate has a quorum, an agreement is unanimously 
passed if, upon its proposal, no present Senator objects. It is consequently unsurprising that the 
Senate has enacted legislation during pro forma sessions even when it has said that no business 
will be transacted. Indeed, the Senate passed a bill by unanimous consent during the second pro 
forma session after its December 17 adjournment. 2011 S.J. 924. And that bill quickly became 
law. 
 
 By way of contrast, we do not see how the Senate could conduct business during a recess. 
It could terminate the recess and then, when in session, pass a bill. But in that case, of course, the 
Senate would no longer be in recess. It would be in session. And that is the crucial point. Senate 
rules make clear that, once in session, the Senate can act even if it has earlier said that it would 
not. 
 
 The Solicitor General argues that more is required. He contends that what counts is not 
the Senate’s capacity to conduct business but what the Senate actually does (or here, did ) during 
its pro forma sessions. And he looks for support to the functional definition of “recess” set forth in 
[a] 1905 Senate Report. That Report describes a “recess” of the Senate as “the period of time ... 
when its members owe no duty of attendance; when its Chamber is empty; when, because of its 
absence, it can not receive communications from the President or participate as a body in making 
appointments.” 
 
 Even were we, for argument’s sake, to accept all of these criteria as authoritative, they 
would here be met. Taking the last criterion first, could the Senate, during its pro forma sessions, 
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“participate as a body in making appointments”? It could. It could confirm nominees by 
unanimous consent, just as it passed the bill mentioned above. See Riddick’s 1313. 
 
 Could the Senate “receive communications from the President”? It could. The 
Congressional Record indicates that the Senate “received” a message from the President on 
January 12, during a 3–day adjournment between two pro forma sessions. See 158 Cong. Rec. 
S37 (Jan. 23, 2012). If the Senate could receive Presidential messages between two pro forma 
sessions, it could receive them during a pro forma session. 
 
 Was the Senate’s Chamber “empty”? It was not. By its official rules, the Senate operates 
under the presumption that a quorum is present until a present Senator suggests the absence of 
a quorum, Riddick’s 1041–1042, and nothing in the Journal of the Senate or the Congressional 
Record reflects any such suggestion. 
 
 Did Senators “owe [a] duty of attendance”? They did. The Senate’s rules dictate that 
Senators are under a duty to attend every session. See Riddick’s 214; Standing Rule of the Senate 
VI(2), S. Doc. No. 112–1, p. 5 (2011) (“No Senator shall absent himself from the service of the 
Senate without leave”). Nothing excused the Senators from this duty during the Senate’s pro 
forma sessions. If any present Senator had raised a question as to the presence of a quorum, and 
by roll call it had become clear that a quorum was missing, the Senators in attendance could have 
directed the Sergeant at Arms to bring in the missing Senators. Rule VI(4). 
 
 The Solicitor General asks us to engage in a more realistic appraisal of what the Senate 
actually did. He argues that, during the relevant pro forma sessions, business was not in fact 
conducted; messages from the President could not be received in any meaningful way because 
they could not be placed before the Senate; the Senate Chamber was, according to C–SPAN 
coverage, almost empty; and in practice attendance was not required. See Brief for Petitioner 48–
49, 54–55. 
 
 We do not believe, however, that engaging in the kind of factual appraisal that the 
Solicitor General suggests is either legally or practically appropriate. From a legal perspective, 
this approach would run contrary to precedent instructing us to “respect ... coequal and 
independent departments” by, for example, taking the Senate’s report of its official action at its 
word. Field, 143 U.S., at 672. From a practical perspective, judges cannot easily determine such 
matters as who is, and who is not, in fact present on the floor during a particular Senate session. 
Judicial efforts to engage in these kinds of inquiries would risk undue judicial interference with 
the functioning of the Legislative Branch. 
 
 Finally, the Solicitor General warns that our holding may “‘disrup[t] the proper balance 
between the coordinate branches by preventing the Executive Branch from accomplishing its 
constitutionally assigned functions.’” We do not see, however, how our holding could significantly 
alter the constitutional balance. Most appointments are not controversial and do not produce 
friction between the branches. Where political controversy is serious, the Senate unquestionably 
has other methods of preventing recess appointments. As the Solicitor General concedes, the 
Senate could preclude the President from making recess appointments by holding a series of 
twice-a-week ordinary (not pro forma ) sessions. And the nature of the business conducted at 
those ordinary sessions—whether, for example, Senators must vote on nominations, or may 
return to their home States to meet with their constituents—is a matter for the Senate to decide. 
The Constitution also gives the President (if he has enough allies in Congress) a way to force a 
recess. Art. II, § 3 (“[I]n Case of Disagreement between [the Houses], with Respect to the Time of 
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Adjournment, [the President] may adjourn them to such Time as he shall think proper”). 
Moreover, the President and Senators engage with each other in many different ways and have a 
variety of methods of encouraging each other to accept their points of view. 
 
 Regardless, the Recess Appointments Clause is not designed to overcome serious 
institutional friction. It simply provides a subsidiary method for appointing officials when the 
Senate is away during a recess. Here, as in other contexts, friction between the branches is an 
inevitable consequence of our constitutional structure. See Myers, 272 U.S., at 293 (Brandeis, J., 
dissenting). That structure foresees resolution not only through judicial interpretation and 
compromise among the branches but also by the ballot box. 
  

VI 
 
 The Recess Appointments Clause responds to a structural difference between the 
Executive and Legislative Branches: The Executive Branch is perpetually in operation, while the 
Legislature only acts in intervals separated by recesses. The purpose of the Clause is to allow the 
Executive to continue operating while the Senate is unavailable. We believe that the Clause’s 
text, standing alone, is ambiguous. It does not resolve whether the President may make 
appointments during intra-session recesses, or whether he may fill pre-recess vacancies. But the 
broader reading better serves the Clause’s structural function. Moreover, that broader reading is 
reinforced by centuries of history, which we are hesitant to disturb. We thus hold that the 
Constitution empowers the President to fill any existing vacancy during any 
recess—intra-session or inter-session—of sufficient length. 
 
 Justice SCALIA would render illegitimate thousands of recess appointments reaching all 
the way back to the founding era. More than that: Calling the Clause an “anachronism,” he would 
basically read it out of the Constitution. He performs this act of judicial excision in the name of 
liberty. We fail to see how excising the Recess Appointments Clause preserves freedom. In fact, 
Alexander Hamilton observed in the very first Federalist Paper that “the vigour of government is 
essential to the security of liberty.” The Federalist No. 1, at 5. And the Framers included the 
Recess Appointments Clause to preserve the “vigour of government” at times when an important 
organ of Government, the United States Senate, is in recess. Justice SCALIA’s interpretation of 
the Clause would defeat the power of the Clause to achieve that objective. 
 
 The foregoing discussion should refute Justice SCALIA’s claim that we have “embrace[d]” 
an “adverse-possession theory of executive power.” Instead, as in all cases, we interpret the 
Constitution in light of its text, purposes, and “our whole experience” as a Nation. And we look to 
the actual practice of Government to inform our interpretation. 
 
 Given our answer to the last question before us, we conclude that the Recess 
Appointments Clause does not give the President the constitutional authority to make the 
appointments here at issue. Because the Court of Appeals reached the same ultimate conclusion 
(though for reasons we reject), its judgment is affirmed. 
 
 It is so ordered. 
 
 Justice SCALIA, with whom THE CHIEF JUSTICE, Justice THOMAS, and Justice 
ALITO join, concurring in the judgment. 
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 * * *Today’s Court agrees that the [2012 Obama NLRB]appointments were invalid, but 
for the [narrow] reason that they were made during a 3–day break in the Senate’s session. On its 
way to that result, the majority sweeps away the key textual limitations on the 
recess-appointment power. * * *The Court’s decision transforms the recess-appointment power 
from a tool carefully designed to fill a narrow and specific need into a weapon to be wielded by 
future Presidents against future Senates. To reach that result, the majority casts aside the plain, 
original meaning of the constitutional text in deference to late-arising historical practices that 
are ambiguous at best. The majority’s insistence on deferring to the Executive’s untenably broad 
interpretation of the power is in clear conflict with our precedent and forebodes a diminution of 
this Court’s role in controversies involving the separation of powers and the structure of 
government. I concur in the judgment only. 
  

I.  Our Responsibility 
 
 Today’s majority disregards two overarching principles that ought to guide our 
consideration of the questions presented here.  
 
 First, the Constitution’s core, government-structuring provisions are no less critical to 
preserving liberty than are the later adopted provisions of the Bill of Rights. * * * 
 
 Second and relatedly, when questions involving the Constitution’s 
government-structuring provisions are presented in a justiciable case, it is the solemn 
responsibility of the Judicial Branch “ ‘to say what the law is.’ ” * * * 
 
 Our decision in Chadha illustrates that principle. * * * We did not hesitate to hold the 
legislative veto unconstitutional even though Congress had enacted, and the President had 
signed, nearly 300 similar provisions over the course of 50 years. * * * 
 

II. Intra–Session Breaks 
 
 * * *I would hold that “the Recess” is the gap between sessions and that the appointments 
at issue here are invalid because they undisputedly were made during the Senate’s session. The 
Court’s contrary conclusion—that “the Recess” includes “breaks in the midst of a session,”—is 
inconsistent with the Constitution’s text and structure, and it requires judicial fabrication of 
vague, unadministrable limits on the recess-appointment power (thus defined) that overstep the 
judicial role. And although the majority relies heavily on “historical practice,” no practice worthy 
of our deference supports the majority’s conclusion on this issue. * * * 
 
 To avoid the absurd results that follow from its colloquial reading of “the Recess,” the 
majority is forced to declare that some intra-session breaks—though undisputedly within the 
phrase’s colloquial meaning—are simply “too short to trigger the Recess Appointments 
Clause.”But it identifies no textual basis whatsoever for limiting the length of “the Recess,” nor 
does it point to any clear standard for determining how short is too short. It is inconceivable that 
the Framers would have left the circumstances in which the President could exercise such a 
significant and potentially dangerous power so utterly indeterminate. * * * 
 
 Fumbling for some textually grounded standard, the majority seizes on the Adjournments 
Clause, which bars either House from adjourning for more than three days without the other’s 
consent. Id., § 5, cl. 4. According to the majority, that clause establishes that a 3–day break is 
always “too short” to trigger the Recess Appointments Clause. It goes without saying that 
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nothing in the constitutional text supports that disposition. If (as the majority concludes) “the 
Recess” means a recess in the colloquial sense, then it necessarily includes breaks shorter than 
three days. And the fact that the Constitution includes a 3–day limit in one clause but omits it 
from the other weighs strongly against finding such a limit to be implicit in the clause in which it 
does not appear. In all events, the dramatically different contexts in which the two clauses 
operate make importing the 3–day limit from the Adjournments Clause into the Recess 
Appointments Clause “both arbitrary and mistaken.” * * * 
 
 Intra-session recess appointments were virtually unheard of for the first 130 years of the 
Republic, were deemed unconstitutional by the first Attorney General to address them, were not 
openly defended by the Executive until 1921, were not made in significant numbers until after 
World War II, and have been repeatedly criticized as unconstitutional by Senators of both 
parties. It is astonishing for the majority to assert that this history lends “strong support,” to its 
interpretation of the Recess Appointments Clause. And the majority’s contention that recent 
executive practice in this area merits deference because the Senate has not done more to oppose it 
is utterly divorced from our precedent. 
 
 Moreover, the majority’s insistence that the Senate gainsay an executive practice “as a 
body” in order to prevent the Executive from acquiring power by adverse possession, will 
systematically favor the expansion of executive power at the expense of Congress. In any 
controversy between the political branches over a separation-of-powers question, staking out a 
position and defending it over time is far easier for the Executive Branch than for the Legislative 
Branch. All Presidents have a high interest in expanding the powers of their office, since the more 
power the President can wield, the more effectively he can implement his political agenda; 
whereas individual Senators may have little interest in opposing Presidential encroachment on 
legislative prerogatives, especially when the encroacher is a President who is the leader of their 
own party. (The majority would not be able to point to a lack of “formal action” by the Senate “as a 
body” challenging intra-session recess appointments, had the appointing President’s party in the 
Senate not blocked such action on multiple occasions.) And when the President wants to assert a 
power and establish a precedent, he faces neither the collective-action problems nor the 
procedural inertia inherent in the legislative process. The majority’s methodology thus all but 
guarantees the continuing aggrandizement of the Executive Branch. 
 

III. Pre–Recess Vacancies 
 

The second question presented is whether vacancies that “happen during the Recess of 
the Senate,” which the President is empowered to fill with recess appointments, are (a) vacancies 
that arise during the recess, or (b) all vacancies that exist during the recess, regardless of when 
they arose. I would hold that the recess-appointment power is limited to vacancies that arise 
during the recess in which they are filled, and I would hold that the appointments at issue 
here—which undisputedly filled pre-recess vacancies—are invalid for that reason as well as for 
the reason that they were made during the session. The Court’s contrary conclusion is 
inconsistent with the Constitution’s text and structure, and it further undermines the balance 
the Framers struck between Presidential and Senatorial power. Historical practice also fails to 
support the majority’s conclusion on this issue. * * *  
 

IV. Conclusion 
 
 What the majority needs to sustain its judgment is an ambiguous text and a clear 
historical practice. What it has is a clear text and an at-best-ambiguous historical practice. * * 
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*The real tragedy of today’s decision is * * * is the damage done to our separation-of-powers 
jurisprudence more generally. It is not every day that we encounter a proper case or controversy 
requiring interpretation of the Constitution’s structural provisions. Most of the time, the 
interpretation of those provisions is left to the political branches—which, in deciding how much 
respect to afford the constitutional text, often take their cues from this Court. We should 
therefore take every opportunity to affirm the primacy of the Constitution’s enduring principles 
over the politics of the moment. Our failure to do so today will resonate well beyond the particular 
dispute at hand. Sad, but true: The Court’s embrace of the adverse-possession theory of executive 
power (a characterization the majority resists but does not refute) will be cited in diverse 
contexts, including those presently unimagined, and will have the effect of aggrandizing the 
Presidency beyond its constitutional bounds and undermining respect for the separation of 
powers. 
 
 I concur in the judgment only. 
 

NOTES 
 
 1. Other Pending Cases. At the time Noel Canning was decided, two other petitions lay 
before the Supreme Court from lower court decisions involving an earlier recess appointment to 
the NLRB. President Obama had nominated labor attorney Craig Becker to the NLRB on July 9, 
2009. When Senate Republicans filibustered Becker’s confirmation vote, Obama gave him a 
recess appointment eight months later, on March 28, 2010. He resubmitted the nomination on 
January 26, 2011, but the Senate never took it up. Because Becker’s appointment occurred 
during a Senate session – albeit during a break of several weeks – it was held unconstitutional by 
both the Third and Fourth Circuits. NLRB v. New Vista Nursing and Rehabilitation, 719 F.3d 
203 (3d Cir. 2013); NLRB v. Enterprise Leasing Company Southeast, LLC, 722 F.3d 609 (4th Cir. 
2013). Noel Canning effectively reversed both those decisions. 
 
 2. Filibusters and the Execution of the Laws. There is arguably an important thematic link 
between Buckley v. Valeo and the 2012 recess appointment controversies. Animating the Court’s 
treatment of the appointments power in Buckley v. Valeo was the Court’s reluctance—apparent 
also in the Chadha decision excerpted in Chapter 2—to expand Congress’s capacity to involve 
itself in the execution of the laws. Yet, the Senate minority, in preventing floor votes on both 
Obama’s NLRB nominees (and Richard Cordray to direct the Consumer Fraud Protection 
Bureau), was arguably trying to do just that. Especially with regard to Mr. Cordray, Republican 
Senators were candid that their filibuster was unrelated to his personal qualifications for the job; 
they were using their filibuster as leverage for what they hoped might be an effort to rewrite the 
legislation actually creating his agency. The most common objection was that the Dodd-Frank 
Act, which created the CFPB, had unwisely vested extraordinary institutional independence in 
an agency headed by only a single administrator. (As explained in Chapter 2, the CFPB stands 
outside the ordinary appropriations process, along with the oversight that process entails, 
because the Dodd-Frank Act provides for the Bureau to be funded out of the budget allocated to 
the Federal Reserve System. 12 U.S.C. § 5497(a)(1), (2).) Similarly, because of the Supreme 
Court’s decision in New Process Steel, the Senate minority—sometimes, a single Senator—could 
use the filibuster mechanism to effectively shut down the NLRB’s role in adjudicating unfair 
labor practices. Republicans complained that the NLRB was tilting too far to the side of unions in 
deciding such cases. From the standpoint of recalcitrant Senators, the refusal to proceed to floor 
votes on contested nominees presumably seemed not like interference in the execution of the 
laws, but simply the exercise of their constitutionally vested discretion, as members of the 
Senate, to cast votes (or decline to cast them) for policy reasons that were entirely within their 
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legitimate purview. From the standpoint of the executive, however, refusals to vote on nominees 
based not on qualifications, but on objections to the relevant agencies’ organic or program 
statutes or to the manner in which they exercised their policy making discretion amounted to an 
attempt either (a) to effectively amend the law without actual legislation or (b) to usurp the policy 
coordinating role of the executive branch. 
 
 3. The Impact of Senate Inaction on Agencies. For most agencies, stopping the nomination 
process will not shut down administration. Congress, through the so-called Vacancies Act, 5 
U.S.C. §§ 3345–3349d, authorizes the president in most cases to fill vacancies in 
advice-and-consent positions with temporary “acting” administrators. That Act, however, does 
not apply to the position of “any member who is appointed by the president, by and with the 
advice and consent of the Senate to any board, commission, or similar entity that—(A) is 
composed of multiple members; and (B) governs an independent establishment or Government 
corporation.” 5 U.S.C. § 3349c. With regard to some multimember agencies, Congress has dealt 
with the potential vacancy problem caused by appointment delays by allowing officers to serve 
beyond their terms until the confirmation of their successors, e.g., 2 U.S.C. § 437c (Federal 
Election Commission); 19 U.S.C. § 1330(b) (International Trade Commission). NLRB members, 
however, do not enjoy this privilege. 29 U.S.C. § 153. 
 

Brand new agencies like the CFPB also face obvious problems should the Senate refuse to 
confirm an agency head. If the relevant organic statute requires confirmation of an agency head 
before the agency exercises its authority to enact or enforce rules, delays in the confirmation 
process effectively disable the agency. The Dodd-Frank Act, for example, required the CFPB to 
have a confirmed agency director before it finalized rules and began to supervise financial 
companies. Dodd-Frank Act § 1066(a) (codified at 12 U.S.C. § 5586); cf. Dodd-Frank Act §§ 1022, 
1024, Subtitle C (codified at 12 U.S.C. §§ 5512, 5514, 5531 et seq.). The existence of such 
provisions raises the question of the limits of Congress’s power to withhold consent for appointees 
as a means of constraining executive branch authority to execute duly enacted laws. 
The Senate eliminated the uncertainty of the NLRB’s status going forward (at least for the time 
being) by confirming, on July 30, 2013, the Board’s full membership for regular terms. (To 
facilitate the deal, President Obama withdrew his nominations of his recess appointees and 
forwarded the names of different nominees.)  
 

4. The Impact of Senate Inaction on the President’s Appointments Power. The future 
institutional impact of Noel Canning is far from obvious. In November, 2013, the Senate’s 
Democratic majority eliminated the filibuster as a parliamentary option on most nominations, 
including those to the NLRB. It seems a reasonable guess that, had President Obama thought he 
could confirm an NLRB roster to serve full terms in office with only 51 votes in the Senate, he 
would not have bothered to make recess appointments. As long as a President’s party controls the 
Senate and the no-filibuster rule remains, Noel Canning seems of little consequence. 

 
The decision could plainly be more impactful, of course, if the opposition party controls 

both Houses of Congress. In that event, following Noel Canning, the Senate would be unimpeded 
in its use of pro forma sessions to insure it was never in adjournment long enough to trigger the 
President’s recess appointments power. It is important to note, however, that even a Senate 
controlled by the opposition party may well have an incentive in most cases to cooperate with 
presidential appointments. Acting agency heads wield less clout than confirmed appointees, but 
they also have less allegiance to the Senate. The Senate may well prefer to have appointees in 
place who have created personal and professional relationships with relevant committees and 
who have pledged on the record to be accountable to the Senate. 
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The greatest room for interbranch party maneuvering would occur when the President’s 

party and the opposition party each control one House of Congress. If the Senate triggers its pro 
forma session practice either on its own or under House of Representatives compulsion (as in 
Noel Canning), whichever House the President’s party controls can formally insist on a sine die 
adjournment. If the opposition-controlled House resists, then, according to the Noel Canning 
majority, the President may resort to his authority under Art. II, § 3 (“[I]n Case of Disagreement 
between [the Houses], with Respect to the Time of Adjournment, [the President] may adjourn 
them to such Time as he shall think proper”). As it happens, no President has ever exercised this 
power, and there is virtually no drafting history to suggest its purpose. Its use would no doubt 
intensify tensions between the elected branches, raising obvious questions for a President as to 
its attractiveness as a strategic option. 
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LAWFULNESS OF RECESS APPOINTMENTS DURING A RECESS OF THE 
SENATE NOTWITHSTANDING PERIODIC PRO FORMA SESSIONS 
 
The convening of periodic pro forma sessions in which no business is to be conducted does       

not have the legal effect of interrupting an intrasession recess otherwise long enough to qualify as a   
“Recess of the Senate” under the Recess Appointments Clause.  In this context, the President therefore 
has discretion to conclude that the Senate is unavailable to perform its advise-and-consent function and 
to exercise his power to make recess appointments. 
 
 January 6, 2012 
 

MEMORANDUM OPINION FOR THE COUNSEL TO THE PRESIDENT 
 

On December 17, 2011, the Senate agreed by unanimous consent to “adjourn and 
convene for pro forma sessions only, with no business conducted,” every Tuesday and Friday 
between that date and January 23, 2012.  157 Cong. Rec. S8783 (daily ed. Dec. 17, 2011).  
During that period, on January 3, 2012, the Senate convened one such pro forma session to begin 
the second session of the 112th Congress and adjourned less than a minute later under its prior 
agreement.  158 Cong. Rec. S1 (daily ed. Jan. 3, 2012); see also U.S. Const. amend. XX, § 2.  
You asked whether the President has authority under the Recess Appointments Clause, U.S. 
Const. art. II, § 2, cl. 3, to make recess appointments during the period between January 3 and 
January 23 notwithstanding the convening of periodic pro forma sessions.  We advised you that 
he does.  This opinion memorializes and elaborates on that advice. 

This Office has consistently advised that “a recess during a session of the Senate, at least 
if it is sufficient length, can be a ‘Recess’ within the meaning of the Recess Appointments 
Clause” during which the President may exercise his power to fill vacant offices.  Memorandum 
for Alberto R. Gonzales, Counsel to the President, from Jack L. Goldsmith III, Assistant 
Attorney General, Office of Legal Counsel, Re:  Recess Appointments in the Current Recess of 
the Senate at 1 (Feb. 20, 2004) (“Goldsmith Memorandum”).1  Although the Senate will have 
held pro forma sessions regularly from January 3 through January 23, in our judgment, those 
sessions do not interrupt the intrasession recess in a manner that would preclude the President 
from determining that the Senate remains unavailable throughout to “‘receive communications 
from the President or participate as a body in making appointments.’”  Intrasession Recess 
Appointments, 13 Op. O.L.C. 271, 272 (1989) (quoting Executive Power—Recess Appointments, 
33 Op. Att’y Gen. 20, 24 (1921) (“Daugherty Opinion”)).  Thus, the President has the authority 
under the Recess Appointments Clause to make appointments during this period.  The Senate 
could remove the basis for the President’s exercise of his recess appointment authority by 
remaining continuously in session and being available to receive and act on nominations, but it 
cannot do so by providing for pro forma sessions at which no business is to be conducted.   

                                                 
1  “A recess between sine die adjournment of one session and the convening of the next is also known as an 

intersession recess.  A recess within a session is also known as an intrasession recess.”  Henry B. Hogue & Richard 
S. Beth, Cong. Research Serv., Efforts to Prevent Recess Appointments Through Congressional Scheduling and 
Historical Recess Appointments During Short Intervals Between Sessions 3 n.6 (2011).  “The number of days in a 
recess period is ordinarily calculated by counting the calendar days running from the day after the recess begins and 
including the day the recess ends.”  Goldsmith Memorandum at 1.   
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I. 

Beginning in late 2007, and continuing into the 112th Congress, the Senate has frequently 
conducted pro forma sessions during recesses occurring within sessions of Congress.  These pro 
forma sessions typically last only a few seconds, and apparently require the presence of only one 
Senator.2  Senate orders adopted by unanimous consent provide in advance that there is to be “no 
business conducted” at such sessions.  See, e.g., 157 Cong. Rec. S8783 (daily ed. Dec. 17, 2011); 
id. at S7876 (daily ed. Nov. 18, 2011); id. at S6891 (daily ed. Oct. 20, 2011); id. at S6009 (daily 
ed. Sept. 26, 2011); id. at S5292 (daily ed. Aug. 2, 2011); id. at S3465 (daily ed. May 26, 2011); 
156 Cong. Rec. S7775 (daily ed. Sept. 29, 2010); 154 Cong. Rec. S10,958 (daily ed. Dec. 11, 
2008); id. at S10,776 (daily ed. Nov. 20, 2008); id. at S8077 (daily ed. Aug. 1, 2008); id. at 
S2194 (daily ed. Mar. 13, 2008); id. at S1085 (daily ed. Feb. 14, 2008); 153 Cong. Rec. S16,069 
(daily ed. Dec. 19, 2007); id. at S14,661 (daily ed. Nov. 16, 2007); accord 154 Cong. Rec. S4849 
(daily ed. May 22, 2008) (recess order stating that “no action or debate” is to occur during pro 
forma sessions).3  The Senate Majority Leader has stated that such pro forma sessions break a 
long recess into shorter adjournments, each of which might ordinarily be deemed too short to be 
considered a “recess” within the meaning of the Recess Appointments Clause, thus preventing 
the President from exercising his constitutional power to make recess appointments.  See 154 
Cong. Rec. S7558 (daily ed. July 28, 2008) (statement of Sen. Reid); see also 153 Cong. Rec. 
S14609 (daily ed. Nov. 16, 2007) (statement of Sen. Reid) (“[T]he Senate will be coming in for 
pro forma sessions . . . to prevent recess appointments.”).   

While this practice was initiated by Senate action, more recently the Senate’s use of such 
sessions appears to have been forced by actions of the House of Representatives.  See generally 
Henry B. Hogue & Richard S. Beth, Cong. Research Serv., Efforts to Prevent Recess 
Appointments Through Congressional Scheduling and Historical Recess Appointments During 
Short Intervals Between Sessions 5-8 (2011).  On May 25, 2011, twenty Senators noted the 
Senate’s use of pro forma sessions in 2007 and “urge[d] [the Speaker of the House] to refuse 
to pass any resolution to allow the Senate to recess or adjourn for more than three days for the 
remainder of the [P]resident’s term.”  Press Release, Senator David Vitter, Vitter, DeMint 
Urge House to Block Controversial Recess Appointments (May 25, 2011), available at 
http://vitter.senate.gov/public/index.cfm?FuseAction=PressRoom. PressReleases.  The next 
month, eighty Representatives similarly requested that the Speaker, House Majority Leader, 
and House Whip take “all appropriate measures . . . to prevent any and all recess appointments 
by preventing the Senate from officially recessing for the remainder of the 112th Congress.”  

 
2  See, e.g., 157 Cong. Rec. D1404 (daily ed. Dec. 30, 2011) (noting that day’s pro forma session lasted 

from 11:00:02 until 11:00:34 a.m.); id. at D903 (daily ed. Aug. 12, 2011) (noting that day’s pro forma session lasted 
from 12:00:08 until 12:00:32 p.m.); 156 Cong. Rec. D1067 (daily ed. Oct. 26, 2010) (noting that day’s pro forma 
session lasted from 12:00:04 until 12:00:31 p.m.); 154 Cong. Rec. D1257 (daily ed. Oct. 30, 2008) (noting that 
day’s pro forma session lasted from 9:15:00 until 9:15:08 a.m.); id. at D665 (daily ed. May 27, 2008) (noting that 
day’s pro forma session lasted from 9:15:02 until 9:15:31 a.m.).  

3  We are aware of only two occasions in this period in which a Senate order did not provide that no 
business would be conducted in pro forma sessions held during a recess.  On the first, the relevant order provided 
that there would be “no business conducted, except with the concurrence of the two leaders,” 154 Cong. Rec. 
S10,504 (daily ed. Oct. 2, 2008); on the second, the relevant order was silent, id. at S6336 (daily ed. June 27, 2008).  
It is unclear, however, whether the use of pro forma sessions on the latter occasion was intended to prevent recess 
appointments, as only one pro forma session was scheduled during the ten-day recess.  See id.   
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Letter to John Boehner, Speaker of the House, et al., from Jeff Landry, Member of Congress 
(June 15, 2011), available at http://landry.house.gov/sites/landry.house.gov/files/documents/ 
Freshmen%20Recess%20Appointment%20Letter.pdf.  Consistent with these requests, “no 
concurrent resolution of adjournment ha[s] been introduced in either chamber since May 12, 
2011.”  Henry B. Hogue, Cong. Research Serv., RS21308, Recess Appointments:  Frequently 
Asked Questions 3 (rev. Dec. 12, 2011).  And because the Constitution provides that “[n]either 
House, during the Session of Congress, shall, without the Consent of the other, adjourn for more 
than three days,” U.S. Const. art. I, § 5, cl. 4, both Houses have convened pro forma sessions 
during periods of extended absence.   

Public statements by some Members of the Senate reveal that they do not consider these 
pro forma sessions to interrupt a recess.  See, e.g., 157 Cong. Rec. S6826 (daily ed. Oct. 20, 
2011) (statement of Sen. Inhofe) (referring to the upcoming “1-week recess”); id. at S5035 (daily 
ed. July 29, 2011) (statement of Sen. Thune) (calling on the Administration to send trade 
agreements to Congress “before the August recess” even though “[w]e are not going to be able to 
consider these agreements until September”); id. at S4182 (daily ed. June 29, 2011) (statement of 
Sen. Sessions) (“Now the Senate is scheduled to take a week off, to go into recess to celebrate 
the Fourth of July . . . .”); 156 Cong. Rec. at S8116-17 (daily ed. Nov. 19, 2010) (statement of 
Sen. Leahy) (referring to the period when “the Senate recessed for the elections” as the “October 
recess”); 154 Cong. Rec. S7984 (daily ed. Aug. 1, 2008) (statement of Sen. Hatch) (referring to 
upcoming “5-week recess”); id. at S7999 (daily ed. Aug. 1, 2008) (statement of Sen. Dodd) 
(noting that Senate would be in “adjournment or recess until the first week in September”); id. at 
S7713 (daily ed. July 30, 2008) (statement of Sen. Cornyn) (referring to the upcoming “month-
long recess”); see also id. at S2193 (daily ed. Mar. 13, 2008) (statement of Sen. Leahy) (referring 
to the upcoming “2-week Easter recess”). 

Likewise, the Senate as a body does not uniformly appear to consider its recess broken by 
pre-set pro forma sessions.  The Senate’s web page on the sessions of Congress, which defines a 
recess as “a break in House or Senate proceedings of three days or more, excluding Sundays,” 
treats such a period of recess as unitary, rather than breaking it into three-day segments.  See 
United States Senate, The Dates of Sessions of the Congress, http://www.senate.gov/reference/ 
Sessions/sessionDates.htm.  The Congressional Directory of the 112th Congress, published by 
Congress, see 44 U.S.C. § 721(a), does the same.  See 2011-2012 Congressional Directory 538 
n.2 (Joint Comm. on Printing, 112th Cong., comp. 2011).  More substantively, despite the pro 
forma sessions, the Senate has taken special steps to provide for the appointment of 
congressional personnel during longer recesses (including this one), indicating that the Senate 
recognizes that it is not in session during this period for the purpose of making appointments 
under ordinary procedures.4  And when messages are received from the President during the 

 
4  See, e.g., 157 Cong. Rec. S8783 (daily ed. Dec. 17, 2011) (providing that “notwithstanding the upcoming 

recess or adjournment of the Senate, the President of the Senate, the President pro tempore, and the majority and 
minority leaders [are] authorized to make appointments to commissions, committees, boards, conferences, or 
interparliamentary conferences authorized by the law, by concurrent action of the two Houses, or by order of the 
Senate”); id. at S7876 (daily ed. Nov. 18, 2011) (similar); id. at S5292 (daily ed. Aug. 2, 2011) (similar); id. at 
S3463 (daily ed. May 26, 2011) (similar); 156 Cong. Rec. S7775 (daily ed. Sept. 29, 2010) (similar); 154 Cong Rec. 
S10,958 (daily ed. Dec. 11, 2008) (similar); id. at S10,776 (daily ed. Nov. 20, 2008) (similar); id. at S10,427 (daily 
ed. Oct. 2, 2008) (similar); id. at S8077 (daily ed. Aug. 1, 2008) (similar); id. at S6332 (daily ed. June 27, 2008) 
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recess, they are not laid before the Senate and entered into the Congressional Record until the 
Senate returns for a substantive session, even if pro forma sessions are convened in the 
meantime.5  On the other hand, we have been informed that at least during the August 2008 
recess, the Senate Executive Clerk did not return pending nominations when the Senate went into 
recess pursuant to Senate Standing Rule XXXI, which provides for the return of nominations that 
have not been acted upon when the Senate recesses “for more than thirty days.”  Senate Rule 
XXXI(6), Standing Rules of the Senate, in Senate Manual, S. Doc. No. 112-1, at 58 (2011) 
(“Senate Standing Rules”).  This omission may reflect the Executive Clerk’s treatment of that 
impending recess as a series of shorter adjournments rather than a single thirty-eight-day recess.  

II. 

To address the President’s authority to make recess appointments during a recess 
including pro forma sessions, we consider two distinct issues:  The first is whether the President 
has authority to make a recess appointment during the recess at issue here, an intrasession recess 
of twenty days.  We conclude that he does.  The opinions of the Attorney General and this 
Office, historical practice, and the limited judicial authority that exists all provide strong support 
for that conclusion.   

Thereafter, we consider whether the President is disabled from making an appointment 
when the recess is punctuated by periodic pro forma sessions at which Congress has declared in 
advance that no business is to be conducted.  Based primarily on the traditional understanding 
that the Recess Appointments Clause is to be given a practical construction focusing on the 
Senate’s ability to provide advice and consent to nominations, we conclude that while Congress 
can prevent the President from making any recess appointments by remaining continuously in 
session and available to receive and act on nominations, it cannot do so by conducting pro forma 
sessions during a recess.  The question is a novel one, and the substantial arguments on each side 
create some litigation risk for such appointments.  We draw on the analysis developed by this 
Office when it first considered the issue.  See Memorandum to File, from John P. Elwood, 
Deputy Assistant Attorney General, Office of Legal Counsel, Re:  Lawfulness of Making Recess 
Appointment During Adjournment of the Senate Notwithstanding Periodic “Pro Forma 
Sessions” (Jan. 9, 2009).     

 
(similar); id. at S4848 (daily ed. May 22, 2008) (similar); id. at S2190 (daily ed. Mar. 13, 2008) (similar); id. at 
S1085 (daily ed. Feb. 14, 2008) (similar); 153 Cong. Rec. S16,060 (daily ed. Dec. 19, 2007) (similar); id. at S14,655 
(daily ed. Nov. 16, 2007) (similar).  The Senate has taken similar steps before recesses that are not punctuated by 
pro forma sessions.  See, e.g., 156 Cong. Rec. S6974 (daily ed. Aug. 5, 2010) (providing for appointment authority 
before an intrasession recess expected to last for thirty-nine days); 153 Cong. Rec. S10,991 (daily ed. Aug. 3, 2007) 
(same, recess of thirty-two days). 

5  See, e.g., 157 Cong. Rec. S7905 (daily ed. Nov. 28, 2011) (message from the President “received during 
adjournment of the Senate on November 21, 2011,” laid before the Senate); id. at S7881 (daily ed. Nov. 25, 2011) 
(record of pro forma session with no mention of receipt of presidential message); id. at S7879 (daily ed. Nov. 22, 
2011) (same); S6916 (daily ed. Oct. 31, 2011) (message from the President “received during adjournment of the 
Senate on October 25, 2011,” laid before the Senate); id. at S6895 (daily ed. Oct. 27, 2011) (record of pro forma 
session with no mention of receipt of presidential message). 
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A. 

The Recess Appointments Clause of the Constitution provides that “[t]he President shall 
have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting 
Commissions which shall expire at the End of their next Session.”  U.S. Const. art. II, § 2, cl. 3.  
The Department of Justice “has long interpreted the term ‘recess’ to include intrasession recesses 
if they are of substantial length.”  Intrasession Recess Appointments, 13 Op. O.L.C. at 272; see 
also Goldsmith Memorandum at 1-2; Recess Appointments During an Intrasession Recess, 16 
Op. O.L.C. 15, 15-16 (1992); Recess Appointments—Compensation (5 U.S.C. § 5503), 3 Op. 
O.L.C. 314, 316 (1979); Recess Appointments, 41 Op. Att’y Gen. 463, 468 (1960); Daugherty 
Opinion, 33 Op. Att’y Gen. at 21-22, 25.   

Under a framework first articulated by Attorney General Daugherty in 1921, and 
subsequently reaffirmed and applied by several opinions of the Attorney General and this Office, 
the “constitutional test for whether a recess appointment is permissible is whether the 
adjournment of the Senate is of such duration that the Senate could ‘not receive communications 
from the President or participate as a body in making appointments.’”  Intrasession Recess 
Appointments, 13 Op. O.L.C. at 272 (quoting Daugherty Opinion, 33 Op. Att’y Gen. at 24).6  
Although “the line of demarcation can not be accurately drawn” in determining whether an 
intrasession recess is of sufficient length to permit the President to make a recess appointment, 
“the President is necessarily vested with a large, although not unlimited, discretion to determine 
when there is a real and genuine recess making it impossible for him to receive the advice and 
consent of the Senate.”  Daugherty Opinion, 33 Op. Att’y Gen. at 25; see also id. (“Every 
presumption is to be indulged in favor of the validity of whatever action [the President] may 
take.”); The Constitutional Separation of Powers Between the President and Congress, 20 Op. 
O.L.C. 124, 161 (1996) (“Dellinger Opinion”) (“[T]he President has discretion to make a good-
faith determination of whether a given recess is adequate to bring the Clause into play.”).  
“Ultimately, resolution of the question whether an adjournment is of sufficient duration to justify 
recess appointments requires the application of judgment to particular facts.”  Intrasession 
Recess Appointments, 13 Op. O.L.C. at 273. 

We have little doubt that a twenty-day recess may give rise to presidential authority to 
make recess appointments.  Attorneys General and this Office have repeatedly affirmed the 

 
6  In 1868, Attorney General Evarts approved the contemplated appointments of three officials during a 

fifty-six-day intrasession recess of the Senate without remarking upon the nature of the recess.  See Case of District 
Attorney for Eastern District of Pennsylvania, 12 Op. Att’y Gen. 469, 469-70 (1868) (observing that the office “is 
now vacant during the recess of the Senate” and opining that “it is competent for the President to grant a 
commission”); see also Case of the Collectorship of New Orleans, 12 Op. Att’y Gen. 449 (1868); Case of the 
Collectorship of Customs for Alaska, 12 Op. Att’y Gen. 455 (1868).  It is possible that Attorney General Evarts was 
not aware that the Senate had merely adjourned to a date certain:  he referred in each opinion to the “late session” 
of the Senate.  See, e.g., 12 Op. Att’y Gen. at 451.  Attorney General Knox, too, was apparently unaware of this 
fact when he cited one of these opinions to support his conclusion that it is only the “period following the final 
adjournment for the session which is the recess during which the President has power to fill vacancies” and 
remarked that “[t]he opinions of Mr. Wirt . . . and all the other opinions on this subject relate only to appointments 
during the recess of the Senate between two sessions of Congress.”  Appointments of Officers—Holiday Recess, 23 
Op. Att’y Gen. 599, 601-02 (1901).  The Daugherty Opinion reversed Attorney General Knox’s conclusion about 
appointments in intrasession recesses.  
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President’s authority to make recess appointments during intrasession recesses of similar or 
shorter length.  See, e.g., Goldsmith Memorandum at 2-3 (recognizing President’s authority to 
make a recess appointment during an intrasession recess of eleven days); Recess Appointments 
During an Intrasession Recess, 16 Op. O.L.C. at 15-16 (same, eighteen days) Intrasession 
Recess Appointments, 13 Op. O.L.C. at 272-73 (thirty-three days); Recess Appointments, 41 Op. 
Att’y Gen. at 464-65 (thirty-six days); Daugherty Opinion, 33 Op. Att’y Gen. at 25 (twenty-eight 
days).7   

The recess appointment practice of past Presidents confirms the views expressed in these 
opinions.  See American Ins. Ass’n v. Garamendi, 539 U.S. 396, 414 (2003) (relying on the 
accumulated “historical gloss” to discern the scope of presidential authority where “the source of 
the President’s power to act . . . does not enjoy any textual detail”); see also Evans v. Stephens, 
387 F.3d 1220, 1225-26 (11th Cir. 2004) (en banc) (relying in part on historical practice to reject 
“the argument that the recess appointment power may only be used in an intersession recess”).  
Intrasession recesses were rare in the early years of the Republic; and when they occurred, they 
were brief.  See Congressional Directory 522-25 (listing five intrasession recesses before the 
Civil War, ranging from five to twelve days in length).  But as intrasession recesses became 
common, so too did intrasession recess appointments.  President Johnson is believed to have 
made the first intrasession recess appointments in 1867.  Henry B. Hogue, The Law:  Recess 
Appointments to Article III Courts, 34 Presidential Stud. Q. 656, 666 (2004).8  “The length of the 
recess may have triggered the appointments, because none of the intrasession recesses taken by 
the Senate until that time had lasted more than 15 days.”  Id.  Presidents Harding and Coolidge 
each made intrasession recess appointments in the 1920s (during recesses of twenty-eight and 
fourteen days, respectively), see 61 Cong. Rec. 5646 (1921) (recess from Aug. 24, 1921, until 
Sept. 21, 1921); id. at 5737 (recess appointment to the Register of the Land Office made on Aug. 
30, 1921); 69 Cong. Rec. 910 (1927) (recess from Dec. 21, 1927, until Jan. 4, 1928); Declaration 
of Ronald R. Geisler, Chief Clerk of the Executive Clerk’s Office, Exhibit B, Bowers v. Moffett, 
Civ. Action No. 82-0195 (D.D.C. Jan. 22, 1982) (recess appointment to the Interstate Commerce 
Commission made January 3, 1928), and “[b]eginning in 1943, presidents started to routinely 
make recess appointments during long intrasession recesses.”  Hogue, 34 Presidential Stud. Q. 
at 666; see also 139 Cong. Rec. 15,273 (1993) (compilation of intrasession recess appointments 

 
7  In 1985, the Office “cautioned against a recess appointment during [what was mistakenly believed to be] 

an 18-day intrasession recess,” Intrasession Recess Appointments, 13 Op. O.L.C. at 273 n.2 (citing Memorandum 
for the Files, from Herman Marcuse, Attorney-Adviser, Office of Legal Counsel, Re:  Recess Appointments to the 
Export Import Bank (Jan. 28, 1985) (“Marcuse Memorandum”)).  This reluctance was attributable in part to factors 
other than the length of the recess, and we did “not say that [the appointments] would be constitutionally invalid as a 
matter of law,” Marcuse Memorandum at 1-3.  Regardless, the caution was not heeded, and the appointments were 
made in a fourteen-day intrasession recess.  Id. at 4. 

8  As an analyst from the Congressional Research Service has explained, “it is virtually impossible” to 
identify all recess appointments before 1965, because before that date “recess appointments were recorded in a 
haphazard fashion.”  Memorandum for Senate Committee on Banking, Housing and Urban Affairs, from Rogelio 
Garcia, Analyst in American National Government, Government Division, Congressional Research Service, Library 
of Congress, Re:  Number of Recess Appointments, by Administration, From 1933 to 1984 at 1 (Mar. 13, 1985). 
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from 1970 to 1993).  The last five Presidents have all made appointments during intrasession 
recesses of fourteen days or fewer.9 

There is significant (albeit not uniform) evidence that the Executive Branch’s view 
that recess appointments during intrasession recesses are constitutional has been accepted by 
Congress and its officers.  Most relevant, in our view, is the Pay Act, 5 U.S.C. § 5503 (2006), 
which sets out the circumstances in which a recess appointee may be paid a salary from the 
Treasury.  The Attorney General has long taken the position that the Act constitutes 
congressional acquiescence to recess appointments under circumstances where the Act would 
permit payment.  See Recess Appointments, 41 Op. Att’y Gen. at 466.  In 1948, the Comptroller 
General considered whether the Act permitted the payment of officials appointed during an 
intrasession recess.  Appointments—Recess Appointments, 28 Comp. Gen. 30 (1948).  After 
acknowledging the “accepted view” that an intrasession recess “is a recess during which an 
appointment may properly be made,” the Comptroller General concluded that the Act was 
intended to permit payment to all who are appointed “during periods when the Senate is not 
actually sitting and is not available to give its advice and consent in respect to the appointment, 
irrespective of whether the recess of the Senate is attributable to a final adjournment sine die or 
to an adjournment to a specified date.”  Id. at 34, 37.  “Considering that the Comptroller General 
is an officer in the legislative branch, and charged with the protection of the fiscal prerogatives 
of the Congress, his full concurrence in the position taken by the Attorney General . . . is of 
signal significance,” Recess Appointments, 41 Op. Att’y Gen. at 469, and in the more than sixty 
years since the opinion was issued, Congress has not amended the statute to compel a different 
result.10 

 
9  For example, using the method of counting explained above, see supra n. 1, President Obama made three 

recess appointments during a twelve-day recess; President George W. Bush made twenty-one appointments across 
several eleven-day recesses, four appointments during a twelve-day recess, and four appointments during a fourteen-
day recess; President Clinton made one recess appointment during a ten-day recess, another appointment during an 
eleven-day recess, and seventeen appointments across several twelve-day recesses; President George H.W. Bush 
made fourteen appointments during a thirteen-day recess; and President Reagan made two appointments during a 
fourteen-day recess.  See Press Release, President Obama Announces Recess Appointments to Key Administration 
Positions (July 7, 2010), available at http://www.whitehouse.gov/the-press-office/president-obama-announces-
recess-appointments-key-administration-positions-0; Henry B. Hogue & Maureen Bearden, Cong. Research Serv., 
RL33310, Recess Appointments Made by President George W. Bush, January 20, 2001-October 31, 2008, at 9-10 
(2008); Rogelio Garcia, Cong. Research Serv., RL30821, Recess Appointments Made by President Clinton 9 (2001); 
Rogelio Garcia, Cong. Research Serv., Recess Appointments Made by President George Bush 3 (1996); Rogelio 
Garcia, Cong. Research Serv., Recess Appointments Made by President Reagan 8 (1988).   

10  Certain language in an 1863 report of the Senate Judiciary Committee could be read to suggest that the 
Committee believed that recess appointments could be made only during intersession recesses.  See S. Rep. No. 
37-80, at 3 (1863) (“It cannot, we think, be disputed that the period of time designated in the clause as ‘the recess 
of the Senate,’ includes the space beginning with the indivisible point of time which next follows that at which it 
adjourned, and ending with that which next precedes the moment of the commencement of their next session.”).  
But the question addressed by the Committee in 1863 related to timing of the occurrence of the vacancy, not the 
nature of the recess during which the vacancy occurred.  Moreover, a subsequent report by the Committee defined a 
recess functionally in terms that have since been adopted by the Attorney General and this Office as setting forth the 
test for determining when an intrasession recess is of sufficient length to give rise to the President’s power under the 
Recess Appointments Clause.  See S. Rep. No. 58-4389, at 2 (1905) (defining a recess as “the period of time . . . 

7 
Page 134



 
Opinions of the Office of Legal Counsel in Volume 36 

 

                                                                                                                                                            

While there is little judicial precedent addressing the President’s authority to make 
intrasession recess appointments, what decisions there are uniformly conclude that the President 
does have such authority.  In the only federal court of appeals decision squarely on point, the 
en banc Eleventh Circuit upheld the recess appointment of a judge made during an eleven-day 
intrasession recess.  See Evans, 387 F.3d at 1224-26 (concluding “Recess of the Senate” as used 
in the Recess Appointments Clause includes intrasession recesses and declining to set a lower 
limit on their length).  But see id. at 1228 n.2 (“Although I would not reach this question, the 
text of the Constitution as well as the weight of the historical record strongly suggest that the 
Founders meant to denote only inter-session recesses.” (Barkett, J., dissenting)).  Lower courts, 
too, have recognized the President’s power to make intrasession recess appointments.  See 
Nippon Steel Corp. v. Int’l Trade Comm’n, 239 F. Supp. 2d 1367, 1374 n.13 (Ct. Int’l Trade 
2002) (“The long history of the practice (since at least 1867) without serious objection by the 
Senate . . . demonstrates the legitimacy of these appointments.”); Gould v. United States, 19 Ct. 
Cl. 593, 595-96 (1884) (“We have no doubt that a vacancy occurring while the Senate was thus 
temporarily adjourned . . . could be and was legally filled by the appointment of the President 
alone.” (dictum)).  The Supreme Court, however, has never decided the issue.11   

Due to this limited judicial authority, we cannot predict with certainty how courts will 
react to challenges of appointments made during intrasession recesses, particularly short ones.12  
If an official appointed during the current recess takes action that gives rise to a justiciable claim, 
litigants might challenge the appointment on the ground that the Constitution’s reference to 
“the Recess of the Senate” contemplates only the recess at the end of a session.  That argument 
and the Department of Justice’s response have been discussed at length during litigation over a 
judicial recess appointment.  See, e.g., Brief for the Intervenor United States, Stephens, 387 F.3d 

 
when, because of its absence, [the Senate] can not receive communications from the President or participate as a 
body in making appointments”); see also infra p. 12. 

A draft legal brief prepared, but never filed, by the Senate Legal Counsel in 1993 took the position that 
“the text and purpose of the Recess Appointments Clause both demonstrate that the recess power is limited to 
Congress’ annual recess between sessions.”  139 Cong. Rec. 15,267, 15,268 (1993).  Because a resolution directing 
the Counsel to appear in the litigation was never offered, however, it is unclear whether the views expressed in the 
brief garnered the support of a majority of the Senate. 

11  Justice Stevens filed a statement respecting the denial of certiorari in Evans expressing his view that the 
“case . . . raises significant constitutional questions regarding the President’s intrasession appointment” of a circuit 
judge and that “it would be a mistake to assume that our disposition of this petition constitutes a decision on the 
merits of whether the President has the constitutional authority to fill future Article III vacancies, such as vacancies 
on this Court, with appointments made absent consent of the Senate during short intrasession ‘recesses.’”  Evans v. 
Stephens, 544 U.S. 942, 942-43 (2005) (Stevens, J., respecting denial of certiorari).  It is unclear whether the 
Justice’s concerns related specifically to recess appointments of Article III judges or extended to executive branch 
appointments. 

12  Scholarly opinion is divided on the proper interpretation of the Recess Appointments Clause, although 
advocates for a more limited recess appointment power recognize that their view has not prevailed.  Compare 
Edward A. Hartnett, Recess Appointments of Article III Judges:  Three Constitutional Questions, 26 Cardozo L. 
Rev. 377, 424 (2005) (“[T]he recess appointment power is best understood as available during both intersession and 
intrasession Senate recesses of more than three days.”), with Michael B. Rappaport, The Original Meaning of the 
Recess Appointments Clause, 52 UCLA L. Rev. 1487, 1487 (2005) (arguing that “the Constitution permits recess 
appointments only during an intersession recess,” but acknowledging that “[t]he prevailing interpretation . . . allows 
the President to makes recess appointments . . . during intrasession recesses of ten days and perhaps of even shorter 
duration”).  
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1220 (No. 02-16424); Response Brief of Plaintiffs-Appellees and United States Senator Edward 
M. Kennedy as Amicus Curiae Supporting Plaintiffs-Appellees, Stephens, 387 F.3d 1220 (No. 
02-16424); see also supra n. 12. 

We conclude that the President’s authority to make recess appointments extends to an 
intrasession recess of twenty days.   

B. 

 The second question we consider is whether Congress can prevent the President from 
making appointments during a recess by providing for pro forma sessions at which no business 
is to be conducted, where those pro forma sessions are intended to divide a longer recess into 
a series of shorter adjournments, each arguably too brief to support the President’s recess 
appointment authority.  We believe that Congress’s provision for pro forma sessions of this sort 
does not have the legal effect of interrupting the recess of the Senate for purposes of the Recess 
Appointments Clause and that the President may properly conclude that the Senate is unavailable 
for the overall duration of the recess.13 

1. 

 The Appointments Clause of the Constitution provides that the President “shall nominate, 
and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public 
Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States.”  
U.S. Const. art. II, § 2, cl. 2.  The Recess Appointments Clause immediately follows and confers 

 
13  Because we conclude that pro forma sessions do not have this effect, we need not decide whether the 

President could make a recess appointment during a three-day intrasession recess.  This Office has not formally 
concluded that there is a lower limit to the duration of a recess within which the President can make a recess 
appointment.  Attorney General Daugherty suggested in dictum in his 1921 opinion that “an adjournment of 5 or 
even 10 days [could not] be said to constitute the recess intended by the Constitution,” 33 Op. Att’y Gen. at 25.  
As a result, “[t]his Office has generally advised that the President not make recess appointments, if possible, when 
the break in continuity of the Senate is very brief,” The Pocket Veto:  Historical Practice and Judicial Precedent, 
6 Op. O.L.C. 134, 149 (1982); see, e.g., Recess Appointments—Compensation (5 U.S.C. § 5503), 3 Op. O.L.C. 314, 
315-16 (1979) (describing informal advice against making recess appointments during a six-day intrasession recess 
in 1970).  Notwithstanding Attorney General Daugherty’s caution, we advised in 1996 that “recess appointments 
during [a] 10-day intrasession recess would be constitutionally defensible,” although they would “pose significant 
litigation risks.”  Memorandum for John M. Quinn, Counsel to the President, from Walter Dellinger, Assistant 
Attorney General, Office of Legal Counsel, Re:  Recess Appointments (May 29, 1996).  And both this Office and the 
Department of Justice in litigation have recognized the argument that “the three days set by the Constitution as the 
time during which one House may adjourn without the consent of the other, U.S. Const. art. I, § 5, cl. 4, is also the 
length of time amounting to a ‘Recess’ under the Recess Appointments Clause.”  Goldsmith Memorandum at 3; 
Memorandum for John W. Dean III, Counsel to the President, from Leon Ulman, Deputy Assistant Attorney 
General, Office of Legal Counsel, Re:  Recess Appointments at 3-4 (Dec. 3, 1971); Brief for the United States in 
Opposition at 11, Evans v. Stephens, 544 U.S. 942 (2005) (No. 04-828) (“[T]he Recess Appointments Clause by its 
terms encompasses all vacancies and all recesses (with the single arguable exception of de minimis breaks of three 
days or less, see U.S. Const. Art. I, § 5, Cl. 4).”); infra p. 23; see also Hartnett, 26 Cardozo L. Rev. at 424 (“[T]he 
recess appointment power is best understood as available during both intersession and intrasession Senate recesses 
of more than three days.”).  But see Brief for the United States at 14-18, Mackie v. Clinton, Civ. Action No. 
93-0032-LFO (D.D.C. 1993) (arguing that “there is no lower time limit that a recess must meet to trigger the recess 
appointment power” (capitalization omitted)).   
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on the President the “Power to fill up all Vacancies that may happen during the Recess of the 
Senate, by granting Commissions which shall expire at the End of their next Session.”  Id. art. II, 
§ 2, cl. 3.  The Clause was adopted at the Constitutional Convention without debate.  See 2 The 
Records of the Federal Convention of 1787, at 533, 540 (Max Farrand ed., rev. ed. 1966).14  
Alexander Hamilton described the Clause in The Federalist as providing a “supplement” to the 
President’s appointment power, establishing an “auxiliary method of appointment, in cases to 
which the general method was inadequate.”  The Federalist No. 67, at 409 (Clinton Rossiter ed., 
1961).  The Clause was necessary because “it would have been improper to oblige [the Senate] 
to be continually in session for the appointment of officers,” and it “might be necessary for the 
public service to fill [vacancies] without delay.”  Id. at 410.   

Other contemporaneous writings likewise emphasize that the recess appointment power 
is required to address situations in which the Senate is unable to provide advice and consent on 
appointments.  See 4 The Debates in the Several State Conventions on the Adoption of the 
Federal Constitution as Recommended by the General Convention at Philadelphia in 1787, at 
135-36 (Jonathan Elliott ed., 2d ed. 1836) (“Elliott’s Debates”) (statement of Archibald Maclaine 
at North Carolina ratification convention) (July 28, 1788) (“Congress are not to be sitting at all 
times; they will only sit from time to time, as the public business may render it necessary.  
Therefore the executive ought to make temporary appointments, as well as receive ambassadors 
and other public ministers.  This power can be vested nowhere but in the executive, because he 
is perpetually acting for the public; for, though the Senate is to advise him in the appointment 
of officers, &c., yet, during the recess, the President must do this business, or else it will be 
neglected; and such neglect may occasion public inconveniences.”); cf. Letters of Cato IV, 
reprinted in 2 The Complete Anti-Federalist 114 (Herbert J. Storing ed., 1981) (“Though the 
president, during the sitting of the legislature, is assisted by the senate, yet he is without a 
constitutional council in their recess . . . .”).15  Thus, from the days of the Founding, the Recess 
Appointments Clause has been considered implicated when the Senate is not “in session for the 
appointment of officers.”  The Federalist No. 67, at 410.  

 
14  The Clause, which was proposed by a North Carolina delegate, is generally considered to have been 

based on a similar provision then in the North Carolina Constitution.  See 2 David K. Watson, The Constitution of 
the United States 988 (1910) (“The [Recess Appointments Clause] was doubtless taken from the Constitution of 
North Carolina, which contained a similar clause.”) (footnote omitted); Thomas A. Curtis, Note, Recess 
Appointments to Article III Courts:  The Use of Historical Practice in Constitutional Interpretation, 84 Colum. L. 
Rev. 1758, 1770 n.71 (1984) (noting that the provision was proposed by a delegate from North Carolina; that the 
language tracks that of the North Carolina provision; and that the federal power is similar in scope to the power in 
North Carolina’s Constitution at that time).  Because the North Carolina legislature was then generally responsible 
for appointments, the executive could make appointments only when the legislature was not in session to do so.   

15  See also 2 Elliott’s Debates 513 (statement of James Wilson at Pennsylvania ratification convention) 
(“[T]here is only left the power of concurring in the appointment of officers; but care is taken, in this Constitution, 
that this branch of business may be done without [the Senate’s] presence”); id. at 534 (statement of Thomas 
M’Kean) (Dec. 11, 1787) (“Nor need the Senate be under any necessity of sitting constantly, as has been alleged; 
for there is an express provision made to enable the President to fill up all vacancies that may happen during their 
recess . . . .”); 3 Elliott’s Debates 409-10 (statement of James Madison at the Virginia convention) (“There will not 
be occasion for the continual residence of the senators at the seat of government. . . . It is observed that the 
President, when vacancies happen during the recess of the Senate, may fill them till it meets.”). 
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Nineteenth-century sources reflect this understanding.  Justice Story framed the issue in 
terms of the Senate’s ability to review nominations:  “There was but one of two courses to be 
adopted [at the Founding]; either, that the senate should be perpetually in session, in order to 
provide for the appointment of officers; or, that the president should be authorized to make 
temporary appointments during the recess, which should expire, when the senate should have 
had an opportunity to act on the subject.”  3 Joseph Story, Commentaries on the Constitution of 
the United States § 1551, at 410 (1833); id. § 1552, at 411 (discussing renomination when “the 
senate is assembled”).  And as early as the Monroe Administration, the Executive Branch’s 
analysis of the Clause had begun to focus on the availability of the Senate to be consulted on 
nominations.  See, e.g., Executive Authority to Fill Vacancies, 1 Op. Att’y Gen. 631, 633 (1823) 
(“[A]ll vacancies which . . . happen to exist at a time when the Senate cannot be consulted as to 
filling them, may be temporarily filled by the President . . . .”) (emphasis added); Power of 
President to Fill Vacancies, 3 Op. Att’y Gen. 673, 676 (1841) (“[T]he convention very wisely 
provided against the possibility of such evils [i.e., “interregna in the executive powers”] by 
enabling and requiring the President to keep full every office of the government during a recess 
of the Senate, when his advisers could not be consulted . . . .”) (emphasis added); Power of 
President to Appoint to Office during Recess of Senate, 4 Op. Att’y Gen. 523, 526 (1846) 
(“[T]he vacancy happened at a time, and continues now to exist, when the President cannot 
obtain the advice and consent of his constitutional advisers. . . . [T]his vacancy happening 
from the inaction of the Senate on the nomination made[] is within the meaning of the [Recess 
Appointments Clause], and may be filled by an Executive Appointment.” (emphasis added)). 

Opinions of the Attorney General have construed the Clause in order to fulfill its purpose 
that there be an uninterrupted power to fill federal offices.  Thus, Attorney General Wirt advised 
in 1823 that “whensoever a vacancy shall exist which the public interests require to be 
immediately filled, and in filling which, the advice and consent of the Senate cannot be 
immediately asked, because of their recess, the President shall have the power of filling it by an 
appointment” because “[t]he substantial purpose of the constitution was to keep these offices 
filled; and powers adequate to this purpose were intended to be conveyed.”  Executive Authority 
to Fill Vacancies, 1 Op. Att’y Gen. at 632; see also Power of President to Fill Vacancies, 3 Op. 
Att’y Gen. at 675 (affirming the President’s power to make a second recess appointment after 
the Senate failed to act on a nomination during the term of the first appointment because “the 
President, charged with the high duty of giving full effect to the law, must have a power like its 
own existence—perpetual”); President’s Power to Fill Vacancies in Recess of the Senate, 12 Op. 
Att’y Gen. 32, 38 (1866) (same, because “as to the executive power, it is always to be in action, 
or in capacity for action; and . . . to meet this necessity, there is a provision . . . against vacancies 
in all the subordinate offices, and that at all times there is a power to fill such vacancies”).16  

 
16  Indeed, in construing the phrase “happen during the Recess” in the Recess Appointments Clause to mean 

“happen to exist” rather than originate in the recess, Attorney General Wirt identified two possibilities:  one was 
“most accordant with the letter of the constitution; the second, most accordant with its reason and spirit.”  Executive 
Authority to Fill Vacancies, 1 Op. Att’y Gen. at 632.  He chose the “construction of the constitution which is 
compatible with its spirit, reason, and purpose.”  Id. at 633.  The courts have subsequently endorsed the construction 
adopted by Wirt.  See, e.g., Evans, 387 F.3d at 1226-27; United States v. Woodley, 751 F.2d 1008, 1012-13 (9th Cir. 
1985) (en banc); United States v. Allocco, 305 F.2d 704, 710-14 (2d Cir. 1962); In re Farrow, 3 F. 112, 115-16 
(N.D. Ga. 1880).  But see Schenck v. Peay, 21 F. Cas. 672, 674-75 (E.D. Ark. 1869) (finding recess appointment 
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Subsequent Attorneys General and, later, this Office have continued to place central 
importance on the Senate’s availability to give advice and consent.  In his seminal opinion 
concluding that a significant intrasession adjournment is a “recess” in which recess appointments 
can be made, Attorney General Daugherty focused on this point:  “Regardless of whether the 
Senate has adjourned or recessed, the real question . . . is whether in a practical sense the Senate 
is in session so that its advice and consent can be obtained.”  Daugherty Opinion, 33 Op. Att’y 
Gen. at 21-22 (second emphasis added); see also id. at 25 (“Is the Senate absent so that it can not 
receive communications from the President or participate as a body in making appointments?”).  
Thus, in determining whether an intrasession adjournment constitutes a recess in the 
constitutional sense, the touchstone is “its practical effect:  viz., whether or not the Senate 
is capable of exercising its constitutional function of advising and consenting to executive 
nominations.”  Recess Appointments, 41 Op. Att’y Gen. at 467 (emphasis added); accord 
Intrasession Recess Appointments, 13 Op. O.L.C. at 272.  That understanding has been embraced 
by some prominent commentators as well.  See Louis Fisher, Constitutional Conflicts between 
Congress and the President 38 (5th ed. 2007) (“A temporary recess of the Senate, ‘protracted 
enough to prevent that body from performing its functions of advising and consenting to 
executive nominations,’ permits the President to make recess appointments.”) (quoting Recess 
Appointments, 41 Op. Att’y Gen. at 466).   

Significantly, a century ago, the Senate Judiciary Committee adopted a functional 
understanding of the term “recess” that focuses on the Senate’s ability to conduct business.  
In rejecting the theory that President Theodore Roosevelt could make recess appointments 
during a brief “constructive recess” between two sessions of Congress, the Committee wrote 
of the Recess Appointments Clause:   

It was evidently intended by the framers of the Constitution that [the word 
“recess”] should mean something real, not something imaginary; something 
actual, not something fictitious.  They used the word as the mass of mankind then 
understood it and now understand it.  It means, in our judgment, . . . the period 
of time when the Senate is not sitting in regular or extraordinary session as a 
branch of the Congress, or in extraordinary session for the discharge of executive 
functions; when its members owe no duty of attendance; when its Chamber is 
empty; when, because of its absence, it can not receive communications from the 
President or participate as a body in making appointments. . . . Its sole purpose 
was to render it certain that at all times there should be, whether the Senate was in 
session or not, an officer for every office, entitled to discharge the duties thereof. 

S. Rep. No. 58-4389, at 2 (1905) (second emphasis added); see also Daugherty Opinion, 33 Op. 
Att’y Gen. at 24 (noting that this report was “most significant of all” authorities in supporting the 
conclusion that a substantial intrasession adjournment was a constitutional “recess”).  The Senate 
continues to cite that report as an authoritative source “on what constitutes a ‘Recess of the 
Senate.’”  See Riddick’s Senate Procedure 947 & n.46 (1992) (citing report), available at 
http://www.gpo.gov/fdsys/pkg/GPO-RIDDICK-1992/pdf/GPO-RIDDICK-1992-88.pdf.  

 
unlawful where the vacancy “existed, but did not happen, during the recess of the senate”); In re District Attorney 
of United States, 7 F. Cas. 731, 734-38 (E.D. Pa. 1868) (casting doubt on such an appointment). 
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The Comptroller General attributed a similar understanding to the entire Congress when he 
opined that the “primary purpose” of the Pay Act was  

to relieve “recess appointees” of the burden of serving without compensation 
during periods when the Senate is not actually sitting and is not available to give 
its advice and consent in respect to the appointment, irrespective of whether the 
recess of the Senate is attributable to a final adjournment sine die or to an 
adjournment to a specified date. 

Appointments—Recess Appointments, 28 Comp. Gen. at 37 (emphasis added).   

2. 

Guided by these principles, we conclude that the President may determine that pro forma 
sessions at which no business is to be conducted do not interrupt a Senate recess for purposes of 
the Recess Appointments Clause.  Our conclusion rests on three considerations.  

First, both the Framers’ original understanding of the Recess Appointments Clause and 
the longstanding views of the Executive and Legislative Branches support the conclusion that 
the President may make recess appointments when he determines that, as a practical matter, 
the Senate is not available to give advice and consent to executive nominations.  The Recess 
Appointments Clause was adopted to allow the President to fill offices when the Senate was 
not “in session for the appointment of officers.”  The Federalist No. 67, at 410 (Alexander 
Hamilton).  And, from the early days of the Republic, the Executive has taken the position that 
“all vacancies which . . . happen to exist at a time when the Senate cannot be consulted as to 
filling them, may be temporarily filled by the President.”  Executive Authority to Fill Vacancies, 
1 Op. Att’y Gen. at 633.  Likewise, in 1905, the Senate Judiciary Committee defined “recess” 
as used in the Clause to be the period of time when the Senate cannot “participate as a body in 
making appointments.”  S. Rep. No. 58-4389, at 2.   

We do not believe that the convening of periodic pro forma sessions precludes the 
President from determining that the Senate is unavailable during an intrasession recess otherwise 
long enough to support the President’s recess appointment authority.  During the last three 
Congresses, such sessions ordinarily have lasted only a few seconds.  See, e.g., 157 Cong. Rec. 
D1404 (daily ed. Dec. 30, 2011) (noting that day’s pro forma session lasted from 11:00:02 until 
11:00:34 a.m.); see also supra n. 2.  Records of the sessions typically do not disclose the 
presence of any Senator other than the single convening member.  See, e.g., 157 Cong. Rec. 
S8793 (daily ed. Dec. 30, 2011) (reflecting the presence of only Senator Reed).  And 
importantly, the pertinent Senate order states in advance that there is to be “no business 
conducted” during the ensuing sessions.  See, e.g., 157 Cong. Rec. S8783 (daily ed. Dec. 17, 
2011); see also supra p. 2.17  The purpose of these sessions avowedly is not to conduct business; 

 
17  The Senate’s rules would also prevent it from acting on nominations or transacting other legislative 

business during such sessions if, as expected, only a few Senators are present.  Under those rules, a quorum consists 
of “a majority of the Senators duly chosen and sworn.”  Senate Rule VI(1), Senate Standing Rules at 5.  Whenever it 
is determined that “a quorum is not present, a majority of the Senators present may direct the Sergeant at Arms to 
request, and, when necessary, to compel the attendance of the absent Senators, which order shall be determined 
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instead, either the Senate has intended to prevent the President from making recess appointments 
during its absence or the House has intended to require the Senate to remain in session (toward 
the same end).  See supra pp. 2-3; see also Henry B. Hogue, Cong. Research Serv., RS21308, 
Recess Appointments:  Frequently Asked Questions 3 (rev. Mar. 2008) (noting use of such 
sessions “for the stated purpose of preventing [recess] appointments”).   

Under these circumstances, the President could properly consider the pertinent 
intrasession recess period to be one during which the Senate is not genuinely “capable of 
exercising its constitutional function of advising and consenting to executive nominations,” 
Recess Appointments, 41 Op. Att’y Gen. at 467; see Dellinger Opinion, 20 Op. O.L.C. at 161 
(noting the President’s “discretion to make a good-faith determination of whether a given recess 
is adequate to bring the Clause into play”); Daugherty Opinion, 33 Op. Att’y Gen. at 25 
(discussing the President’s “large, although not unlimited, discretion to determine when there is 
a real and genuine recess making it impossible for him to receive the advice and consent of the 
Senate”).  Indeed, as noted above, presidential messages delivered to the Senate during previous 
recesses were not laid before that body and entered into the Congressional Record until after the 
recess was over, notwithstanding the convening of pro forma sessions before that date.  See 
supra pp. 3-4 & n. 5.  And the Senate has made special arrangements for the appointment of its 
own officers during the recess, in apparent recognition of the fact that it will not be in session for 
the purpose of making appointments under its usual procedures.  See supra p. 3 & n. 4.  “[T]he 
rationale for treating substantial intrasession adjournments as ‘recesses’ for purposes of the 
Recess Appointments Clause is that substantial adjournments prevent the Senate from acting on 
nominations.”  Intrasession Recess Appointments, 13 Op. O.L.C. at 273.  By the same reasoning, 
brief pro forma sessions of this sort, at which the Senate is not capable of acting on nominations, 
may be properly viewed as insufficient to terminate an ongoing recess for purposes of the 
Clause.18 

This view of the effect of pro forma sessions on the President’s recess appointment power 
finds additional support in one of this Office’s prior opinions, Recess Appointments During an 
Intrasession Recess, 16 Op. O.L.C. 15.  That opinion addressed the propriety of making recess 
appointments during a recess that began on January 3, 1992, and ended on January 21, 1992.  
We noted that, aside from a “brief formal session on January 3” at which the body conducted no 

 
without debate; and pending its execution, and until a quorum shall be present, no debate nor motion, except to 
adjourn, or to recess pursuant to a previous order entered by unanimous consent, shall be in order.”  Senate Rule 
VI(4), id. at 5-6; see also Riddick’s Senate Procedure 1046 (“No debate nor business can be transacted in the 
absence of a quorum . . . .”).  We recognize that, as a practical matter, neither the scheduling order nor the quorum 
requirement will always prevent the Senate from acting without a quorum through unanimous consent.  Indeed, the 
Senate has occasionally enacted legislation by unanimous consent during pro forma sessions.  See infra p. 21.  
But as more fully explained below, we do not believe that this sporadic practice requires the President to consider 
the Senate available to perform its constitutional functions when it is in recess and, particularly, when it has 
provided by order that no business will be conducted. 

18  In reaching this conclusion, we need not look behind the actual terms of the Senate’s orders.  The Senate 
itself labels the sessions “pro forma” and specifies that there is to be “no business conducted” during those sessions.  
See, e.g., 157 Cong. Rec. S8783 (daily ed. Dec. 17, 2011).  These orders make clear that the Senate cannot perform 
its advise-and-consent role during the pro forma sessions.  The issue we have been asked to address relates to the 
legal effect of such sessions on the intrasession recess, and the Senate orders on their face warrant the conclusion 
that the Senate is unavailable to provide advice and consent during the intrasession recess. 
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business (and which evidently was held to address the terms of the Twentieth Amendment, see 
infra n. 22), the Senate had been in recess since November 27, 1991.  16 Op. O.L.C. at 15 n.1.  
Thus, we observed that “[f]or practical purposes with respect to nominations, this recess closely 
resembles one of substantially greater length.”  Id.  To be sure, this Office there stated only that 
two recesses broken solely by a pro forma session “closely resemble[]” a single recess of greater 
length, not that they were constitutionally indistinguishable from one.  Nevertheless, we thought 
the effective length of the recess relevant in determining whether the President could make a 
recess appointment.  The same consideration applies here.  A lengthy intrasession recess broken 
only by pro forma sessions closely resembles an unbroken recess of the same length; thus, 
“[e]xcept for its brief formal session[s] . . . the Senate will have been absent from [January 3, 
2012] until [January 23, 2012], a period of [twenty] days.”  Id.  And in determining whether such 
a recess triggers the President’s appointment authority under the Recess Appointments Clause, 
we believe the critical inquiry is the “practical” one identified above—to wit, whether the Senate 
is available to perform its advise-and-consent function.  For practical purposes, the President 
may properly view the Senate as unavailable for twenty days. 

 Second, allowing the Senate to prevent the President from exercising his authority under 
the Recess Appointments Clause by holding pro forma sessions would be inconsistent with both 
the purpose of the Clause and historical practice in analogous situations.  As explained above, 
the Recess Appointments Clause has long been understood as intended to provide a method of 
appointment when the Senate was unavailable to provide advice and consent, so that offices 
would not remain vacant to the detriment of the public interest.  If the Senate can avoid a 
“Recess of the Senate” under the Clause by having a single Member “gavel in” before an empty 
chamber, then the Senate can preclude the President from making recess appointments even 
when, as a practical matter, it is unavailable to fulfill its constitutional role in the appointment 
process for a significant period of time.  The purpose of the Clause is better served by a 
construction that permits the President to make recess appointments when the Senate is 
unavailable to advise and consent for lengthy periods.  See Power of President to Fill Vacancies, 
2 Op. Att’y Gen. 525, 526-27 (1832) (“[A] construction that defeats the very object of the grant 
of power cannot be the true one.  It was the intention of the constitution that the offices created 
by law, and necessary to carry on the operations of the government, should always be full, or, 
at all events, that the vacancy should not be a protracted one.”); cf. Wright v. United States, 302 
U.S. 583, 596 (1938) (“We should not adopt a construction [of the Veto Clauses] which would 
frustrate either of the[ir] purposes.”). 

Further, Presidents have routinely exercised their constitutional authority to make 
recess appointments between sessions of Congress since President Washington made such 
appointments in the earliest days of the Republic.  Although we have focused in this opinion 
on the twenty-day intrasession recess at the beginning of the second session, the Senate in fact 
adjourned pursuant to an order that provided that there would also be “no business conducted” 
for the final seventeen days of the first session.  This period of time, a total of thirty-seven days, 
in substance closely resembles a lengthy intersession recess.  See Recess Appointments During 
an Intrasession Recess, 16 Op. O.L.C. at 15 n.1.  Thus, an understanding of the Recess 
Appointments Clause that permits the President to make appointments during this recess also 
would be consistent with historical practice. 
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Third, permitting the Senate to prevent the President from making recess appointments 
through pro forma sessions would raise constitutional separation of powers concerns.  To 
preserve the constitutional balance of powers, the Supreme Court has held that congressional 
action is invalid if it “‘undermine[s]’ the powers of the Executive Branch, or ‘disrupts the proper 
balance between the coordinate branches [by] prevent[ing] the Executive Branch from 
accomplishing its constitutionally assigned functions.”  Morrison v. Olson, 487 U.S. 654, 695 
(1988) (quoting Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 856 (1986); Nixon 
v. Adm’r of Gen. Servs., 433 U.S. 425, 443 (1977) (alterations in Morrison)); accord Loving v. 
United States, 517 U.S. 748, 757 (1996) (“[I]t remains a basic principle of our constitutional 
scheme that one branch of the Government may not intrude upon the central prerogatives of 
another.  Even when a branch does not arrogate power to itself . . . the separation-of-powers 
doctrine requires that a branch not impair another in the performance of its constitutional duties.” 
(citations omitted)).   

The Constitution expressly confers upon the President the power to make recess 
appointments when the Senate is unable to give its advice and consent because it is in recess.  
It is the established view of the Executive Branch that  

Congress may not derogate from the President’s constitutional authority to fill up 
vacancies during recesses, by granting less power to a recess appointee than a Senate-
confirmed occupant of the office would exercise:  “Provisions purporting to grant 
authority only to individuals confirmed by the Senate interfere with the President’s recess 
appointment power, and are unconstitutional.”   

Memorandum for J. Paul Oetken, Associate Counsel to the President, from Randolph D. Moss, 
Assistant Attorney General, Office of Legal Counsel, Re:  Displacement of Recess Appointees in 
Tenure-Protected Positions at 6 (Sept. 1, 2000) (quoting Statement Upon Signing H.R. 5678, 2 
Pub. Papers of George H.W. Bush 1767, 1768 (Oct. 6, 1992)); see also Memorandum for Walter 
Dellinger, Assistant Attorney General, Office of Legal Counsel, from Richard Shiffrin, Deputy 
Assistant Attorney General, Office of Legal Counsel, Re:  Foreign Claims Settlement 
Commission at 6 (Nov. 12, 1993) (the principle that “recess appointees have the powers and 
rights of Senate-confirmed appointees” is “a constitutional principle of great importance”).19  
In such circumstances, however, the President can still make recess appointments.  Senate action 
that would completely prevent the President from making recess appointments in situations 
where the Senate is as a practical matter unavailable would do even more to “disrup[t] the proper 
balance between the coordinate branches,” Morrison, 487 U.S. at 695, and “intrud[e] upon” the 
President’s constitutional prerogatives, Loving, 517 U.S. at 757; cf. Daugherty Opinion, 33 Op. 
Att’y Gen. at 23 (“If the President’s power of appointment is to be defeated because the Senate 
takes an adjournment to a specified date, the painful and inevitable result will be measurably to 

 
19  These concerns also have been enunciated in other presidential signing statements.  See Statement on 

Signing the Energy Policy Act of 1992, 2 Pub. Papers of George H.W. Bush 1962, 1963 (Oct. 24, 1992) (stating that 
a provision that “authorizes a Transition Manager to exercise the powers of the Corporation until a quorum of the 
Board of Directors has been ‘appointed and confirmed,’ must be interpreted so as not to interfere with my authority 
under Article II, section 2 of the Constitution to make recess appointments to the Board”); Statement on Signing the 
Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations Act, 1985, 2 Pub. 
Papers of Ronald Reagan 1210, 1211 (Aug. 30, 1984) (explaining that a bill intended to restrict powers of recess 
appointees would raise “troubling constitutional issues”).   
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prevent the exercise of governmental functions.  I can not bring myself to believe that the 
framers of the Constitution ever intended such a catastrophe to happen.”).20 

There is also some judicial authority recognizing the need to protect the President’s 
recess appointment authority from congressional incursion.  See McCalpin v. Dana, No. 82-542, 
at 14 (D.D.C. Oct. 5, 1982) (“The system of checks and balances crafted by the Framers . . . 
strongly supports the retention of the President’s power to make recess appointments.”), vacated 
as moot, 766 F.2d 535 (D.C. Cir. 1985); id. at 14 (explaining that the “President’s recess 
appointment power” and “the Senate’s power to subject nominees to the confirmation process” 
are both “important tool[s]” and “the presence of both powers in the Constitution demonstrates 
that the Framers . . . concluded that these powers should co-exist”); Staebler v. Carter, 464 F. 
Supp. 585, 597 (D.D.C. 1979) (“it is . . . not appropriate to assume that this Clause has a species 
of subordinate standing in the constitutional scheme”); id. at 598 (“It follows that a construction 
of [a statute] which would preclude the President from making a recess appointment in this 
situation—i.e., during a Senate recess and after the statutory term of the incumbent [official] 
has expired—would seriously impair his constitutional authority and should be avoided [if it] is 
possible to do so.”); see also Swan v. Clinton, 100 F.3d 973, 987 (D.C. Cir. 1996) (rejecting an 
argument that “rests on the assumption that a recess appointment is somehow a constitutionally 
inferior procedure”).  But see Wilkinson v. Legal Servs. Corp., 865 F. Supp. 891, 900 (D.D.C. 
1994) (concluding, contrary to McCalpin and Staebler, that a holdover provision could preclude 
a recess appointment), rev’d on other grounds, 80 F.3d 535 (D.C. Cir. 1996); Mackie v. Clinton, 
827 F. Supp. 56, 57-58 (D.D.C. 1993) (same), vacated as moot, Nos. 93-5287, 93-5289, 1994 
WL 163761 (D.C. Cir. Mar. 9, 1994).  

We recognize that the Senate may choose to remain continuously in session and available 
to exercise its advise-and-consent function and thereby prevent the President from making recess 
appointments.  But, under the legal authority set forth above, the President may properly 
determine that the Senate is not available under the Recess Appointments Clause when, while 
in recess, it holds pro forma sessions where no business can be conducted.  Such sessions do not 

 
20  This Office occasionally has raised similar concerns about the constitutionality of the Pay Act, 5 U.S.C. 

§ 5503 (2006), which imposes certain restrictions on the payment of recess appointees.  See Memorandum for the 
Attorney General, from John O. McGinnis, Deputy Assistant Attorney General, Office of Legal Counsel, Recess 
Appointments at 7 n.7 (July 7, 1988) (“Because it places limitations on the President’s exercise of his constitutional 
authority, 5 U.S.C. § 5503 may be unconstitutional.”); Intrasession Recess Appointments, 13 Op. O.L.C. at 276 n.6 
(“If the [Pay Act] were to preclude the President from paying a recess appointee in these circumstances, it would 
raise serious constitutional problems because of the significant burden that an inability to compensate an appointee 
would place on the textually committed power of the President to make recess appointments.”).  The Senate’s use of 
pro forma sessions to prevent the President from making recess appointments, if valid, would constitute a greater 
restriction on recess appointment authority than the terms of the Pay Act.  The latter allows payment of recess 
appointees under a number of circumstances and permits retroactive payment after a person serving under a recess 
appointment has been confirmed.  Foreign Claims Settlement Commission at 9; Memorandum for Nicholas deB. 
Katzenbach, Assistant Attorney General, Office of Legal Counsel, from Herman Marcuse, Attorney-Adviser, Office 
of Legal Counsel, Re:  Constitutionality of 5 U.S.C. 56 (Recess Appointments) at 1 (Sept. 27, 1961).  In contrast, the 
Senate’s use of pro forma sessions, if it had the effect of shortening recesses to a period insufficient to constitute a 
“recess” under the Recess Appointments Clause, would prevent the President from making recess appointments in 
the circumstances presented, even if the person to be appointed would serve without compensation. 
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have the legal effect of interrupting a Senate recess for purposes of the Recess Appointments 
Clause.   

3. 

We have considered several counterarguments to our analysis.  In our judgment, these 
points, while not insubstantial, do not overcome the conclusion presented above.   

First, we considered that the Senate has employed pro forma sessions in other contexts 
and that, in those contexts, a pro forma session may have the same legal effect as any other 
session and thus may fulfill certain constitutional requirements.  For example, pro forma sessions 
are most commonly used to address the requirement that “[n]either House, during the Session of 
Congress, shall, without the Consent of the other, adjourn for more than three days.”  U.S. Const. 
art. I, § 5, cl. 4; see U.S. Senate Glossary, available at http://www.senate.gov/reference/ 
glossary_term/pro_forma_session.htm (defining “pro forma session” as a “brief meeting 
(sometimes only several seconds) of the Senate in which no business is conducted.  It is held 
usually to satisfy the constitutional obligation that neither chamber can adjourn for more than 
three days without the consent of the other.”).21  In addition, in 1980, and sporadically thereafter, 
pro forma sessions have been used to address the Twentieth Amendment’s direction that, in the 
absence of legislation providing otherwise, Congress must convene on January 3.22  Pro forma 
sessions have also been employed for parliamentary purposes, e.g., to permit a cloture vote to 
ripen, or to hear an address.23 

 
21  Riddick’s Senate Procedure identifies several examples in which “the Senate pursuant to a previous 

order has met for very brief periods and recessed over until a subsequent date, not in excess of 3 days,” the earliest 
of which occurred in 1949.  Riddick’s Senate Procedure 251 & nn.1-3.  

22  U.S. Const. amend. XX, § 2 (“Congress shall assemble at least once in every year, and such meeting 
shall begin at noon on the 3d day of January, unless they shall by law appoint a different day.”).  Congress routinely 
enacts legislation when it wishes to vary the date of its first meeting.  See, e.g., Pub. L. No. 111-289 (2010); Pub. L. 
No. 105-350 (1998); Pub. L. No. 99-613 (1986); Pub. L. No. 94-494 (1978); Pub. L. No. 89-340 (1965); Pub. L. No. 
83-199 (1953); Pub. L. No. 79-289 (1945).  Occasionally, however, Congress (or an individual House) uses a pro 
forma session to comply with the Twentieth Amendment’s default date.  The first such use of a pro forma session 
that we are aware of occurred in 1980.  See H.R. Con. Res. 232, 96th Cong., 93 Stat. 1438 (1979) (“[W]hen the 
Congress convenes on January 3, 1980, . . . neither the House nor the Senate shall conduct organizational or 
legislative business until Tuesday, January 22, 1980, [unless convened sooner by House and Senate leaders].”).  
Thereafter, it appears to have remained rare until the last decade.  See H.R. Con. Res. 260, 102d Cong., 105 Stat. 
2446 (1991) (providing that neither House shall “conduct organizational or legislative business” on January 3, 
1992); 151 Cong. Rec. S14,421 (daily ed. Dec. 21, 2005) (Senate order providing for “a pro forma session only” 
on January 3, 2006”); 153 Cong. Rec. S16,069 (daily ed. Dec. 19, 2007) (same for January 3, 2008); 157 Cong. Rec. 
S8783 (daily ed. Dec. 17, 2011) (same for January 3, 3012).  On at least one occasion, Congress has changed the 
date of the first meeting of a session by law and both Houses held pro forma sessions to comply with that law.  
See Pub. L. No. 111-121, 123 Stat. 3479 (2009) (providing that the second session of the 111th Congress begin 
on January 5, 2010); 155 Cong. Rec. S14,140 (daily ed. Dec. 24, 2009) (Senate order providing for “a pro forma 
session only” on January 5, 2010); 156 Cong. Rec. H2-H8 (daily ed. Jan. 5, 2010) (“[N]o organizational or 
legislative business will be conducted on this day.”).  

23  See 133 Cong. Rec. 15,445 (1987) (“The Senate will go over until Monday pro forma, no business, 
no speeches, just in and out, and the pro forma meeting on Monday would qualify the cloture motion to be voted 
on Tuesday . . . .”); 139 Cong. Rec. 3039, 3039 (1993) (“Any sessions will be pro forma or solely for the purpose 
of hearing the Presidents’ Day address on Wednesday morning.”). 
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Those precedents provide only weak support for the claim that a series of consecutive pro 
forma sessions may be used to block recess appointments in the circumstances presented here.  
There is no evidence of a tradition of using pro forma sessions to prevent a “recess” within the 
meaning of the Recess Appointments Clause.  That attempt began in 2007 with the 110th 
Congress.24  There may be at least a limited tradition of a House of Congress using consecutive 
pro forma sessions to avoid adjournments of more than three days without obtaining the other 
House’s consent.25  But past uses of pro forma sessions for housekeeping purposes are not good 
analogies for the current use of pro forma sessions to block appointments under the Recess 
Appointments Clause.  The former uses affect the operations of only the House in question, 
and the Constitution provides that “[e]ach House may determine the Rules of its Proceedings,” 
U.S. Const. art. I, § 5, cl. 2.  Even uses in connection with interchamber relations affect the 
Legislative Branch alone.  The question whether the use of pro forma sessions for those purposes 
is consistent with the Constitution is not presented here.  Assuming that such uses are 
constitutional, however, it does not follow that pro forma sessions may be used to prevent the 
President from exercising his constitutional authority to make recess appointments when he 
determines that the Senate is unavailable to provide advice and consent.26  Put differently, 
whether the House has consented to the Senate’s adjournment of more than three days does not 

 
24  It does appear, though, that the use of pro forma sessions to prevent recess appointments was at least 

contemplated as early as the 1980s.  See 145 Cong. Rec. 29,915 (1999) (statement of Sen. Inhofe) (“[Senator Byrd] 
extracted from [the President] a commitment in writing that he would not make recess appointments and, if it should 
become necessary because of extraordinary circumstances to make recess appointments, that he would give the list 
to the majority leader . . . in sufficient time in advance that they could prepare for it either by agreeing in advance to 
the confirmation of that appointment or by not going into recess and staying in pro forma so the recess appointments 
could not take place.”). 

25  For example, in 1929, a concurrent resolution provided that the House return from summer recess on 
September 23, 71 Cong. Rec. 3045 (June 18, 1929).  The House passed a separate resolution providing that “after 
September 23, 1929, the House shall meet only on Mondays and Thursdays of each week until October 14, 1929,” 
provided that the Speaker could call them back sooner if “legislative expediency shall warrant it,” id. at 3228 (June 
19, 1929).  Although it was not so stated in the text of the resolution, it was “agreed that there shall be nothing 
transacted [during the Monday and Thursday sessions] except to convene and adjourn; no business whatever.”  Id. 
at 3229 (statement of Rep. Tilson); see also 8 C. Cannon, Precedents of the House of Representatives § 3369, at 
820 (1935) (describing this incident as one in which the House “provid[ed] for merely formal sessions”).  This 
arrangement was subsequently extended twice.  71 Cong. Rec. 4531-32 (Oct. 14, 1929) (H.R. Res. 59, described by 
Rep. Tilson as “the same resolution, the dates being changed, as the original recess resolution passed by the House 
last June); id. at 5422 (Nov. 11, 1929).  Subsequent examples from the Senate involve more formal agreements to 
the pro forma nature of the sessions.  See, e.g., 96 Cong. Rec. 16,980 (Dec. 22, 1950) (setting schedule of two 
consecutive pro forma sessions); id. at 17,020 (Dec. 26, 1950); id. at 17,022 (Dec. 29, 1950); 126 Cong. Rec. 2574 
(Feb. 8, 1980) (setting schedule of two consecutive pro forma sessions); id. at 2614 (Feb. 11, 1980); id. at 2853 
(Feb. 14, 1980); 127 Cong. Rec. 190 (Jan. 6, 1981) (setting schedule of three consecutive pro forma sessions); id. 
at 238 (Jan. 8, 1981); id. at 263 (Jan. 12, 1981); id. at 276 (Jan. 15, 1981). 

26  Cf. Letter for Peter W. Rodino, Jr., Chairman, Committee on the Judiciary, U.S. House of 
Representatives, from Robert G. Dixon, Assistant Attorney General, Office of Legal Counsel at 4-5 (Dec. 4, 1973) 
(“Under Section 2 of H.R. 7386, Congress could prevent the exercise of a pocket veto, except at the close of a 
Congress, when one or both Houses adjourned for several months, by adjourning either to a date certain or pro 
forma to a date close to the beginning of the next working session. . . . To the extent that H.R. 7386 
unconstitutionally permits Congress to keep a bill in suspended animation for lengthy periods during adjournments 
other than sine die, it unconstitutionally narrows the President’s pocket veto authority.”). 
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determine the Senate’s practical availability during a period of pro forma sessions and thus does 
not determine the existence of a “Recess” under the Recess Appointments Clause.     

Second, it might be argued that, in light of the Senate’s power to “determine the Rules 
of its Proceedings,” U.S. Const. art. I, § 5, cl. 2, the Executive Branch would be bound by the 
Chamber’s own understanding of whether the pro forma sessions have the legal effect of 
interrupting a “Recess of the Senate” for the purposes of the Recess Appointments Clause.  
The Rules of Proceedings Clause has been understood to grant the Houses of Congress broad 
discretion in managing their internal affairs.  See, e.g., United States v. Ballin, 144 U.S. 1, 5 
(1892) (“[A]ll matters of method [of proceeding] are open to the determination of the house, 
and it is no impeachment of the rule to say that some other way would be better, more accurate 
or even more just.”).  That Clause might also be understood to permit them conclusively to 
determine when they are in session and when they are in recess.  See, e.g., Michael Herz, 
Abandoning Recess Appointments?:  A Comment on Hartnett (and Others), 26 Cardozo L. Rev. 
443, 459 (2005) (“I would think that pursuant to the authority of each House to make rules for its 
own proceedings Congress could decide to hold twelve ‘sessions’ each calendar year, with a few 
days off—perhaps just a weekend—between them.”); cf. Arthur S. Miller, Congressional Power 
to Define the Presidential Pocket Veto Power, 25 Vand. L. Rev. 557, 567 (1972) (“Surely the 
determination of what constitutes adjournment is a ‘proceeding’ within the terms of that section 
[the Rules of Proceeding Clause].”).   

The Supreme Court, however, has made clear that Congress’s power under this provision 
is not unlimited, and specifically that Congress “may not by its rules ignore constitutional 
restraints or violate fundamental rights.”  Ballin, 144 U.S. at 5.  Thus, the validity and 
application of congressional rules are subject to review in court when the rules affect interests 
outside of the Legislative Branch.  See, e.g., United States v. Smith, 286 U.S. 6, 33 (1932) 
(“As the construction to be given the rules affects persons other than members of the Senate, 
the question presented is of necessity a judicial one.”); Ballin, 144 U.S. at 5 (“[T]here should be 
a reasonable relation between the mode or method of proceeding established by the rule and the 
result which is sought to be attained.”); Vander Jagt v. O’Neill, 699 F.2d 1166, 1173 (D.C. Cir. 
1983) (“Article I does not alter our judicial responsibility to say what rules Congress may not 
adopt because of constitutional infirmity.”).  A Senate rule that pro forma sessions interrupt a 
“Recess of the Senate” (or that otherwise seeks to prevent the President from exercising authority 
under the Recess Appointments Clause) would affect other persons—the President and potential 
appointees at the least.  It would also disrupt the Constitution’s balancing of executive and 
legislative authority in the appointments process.  To be sure, as explained above, the President’s 
authority to make recess appointments is constrained when the Senate is continuously in session 
and available to perform its advise-and-consent function.  But the Senate could not by rule 
unilaterally prevent the President from exercising his authority to make temporary appointments 
under the Clause by declaring itself in session when, in practice, it is not available to provide 
advice and consent, any more than the President could make a recess appointment when the 
Senate was in practice available to do so.  See Daugherty Opinion, 33 Op. Att’y Gen. at 25 
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(recognizing that a “palpable abuse” of the President’s “discretion to determine when there is 
a real and genuine recess” of the Senate might subject his appointment to review”).27   

Third, it could be argued that the experience of recent pro forma sessions suggests that 
the Senate is in fact available to fulfill its constitutional duties during recesses punctuated by 
periodic pro forma sessions.  Twice in 2011, the Senate passed legislation during pro forma 
sessions by unanimous consent, evidenced by the lack of objection from any member who might 
have been present at the time.  157 Cong. Rec. S8789 (daily ed. Dec. 23, 2011); id. at S5297 
(daily ed. Aug. 5, 2011).  During one of these sessions, the Senate also agreed to a conference 
with the House, and messages received from the House earlier in the intrasession recess were 
put into the Congressional Record.  157 Cong. Rec. S8789-90 (daily ed. Dec. 23, 2011).  
Conceivably, the Senate might provide advice and consent on pending nominations during 
a pro forma session in the same manner.   

We do not believe, however, that these examples prevent the President from determining 
that the Senate remains unavailable to provide advice and consent during the present intrasession 
recess.  The scheduling order under which the pro forma sessions are held during this recess 
expressly provides that there is to be “no business conducted.”  157 Cong. Rec. S8783 (daily ed. 
Dec. 17, 2001).  In our judgment, the President may properly rely on the public pronouncements 
of the Senate that it will not conduct business (including action on nominations), in determining 
whether the Senate remains in recess, regardless of whether the Senate has disregarded its own 
orders on prior occasions.  Moreover, even absent a Senate pronouncement that it will not 
conduct business, there may be circumstances in which the President could properly conclude 
that the body is not available to provide advice and consent for a sufficient period to support the 
use of his recess appointment power.  It is common for resolutions of adjournment authorizing 
extended intrasession recesses to provide that the Senate “stand[s] recessed or adjourned until 
[a specified date], . . . or until the time of any reassembly” ordered by the leaders of the two 
Houses “as they may designate whenever, in their opinion, the public interest shall warrant it.”  
See, e.g., H.R. Con. Res. 361, 108th Cong. (2004).  That potential for reassembly by itself does 
not deprive an extended Senate absence of its character as a recess.  In fact, the Senate had 
adjourned pursuant to such a resolution before the intrasession recess during which Judge Pryor 
was appointed to the Eleventh Circuit.  That recess appointment was approved by this Office, see 
Goldsmith Memorandum, and upheld by the court of appeals en banc, see Evans v. Stephens, 387 
F.3d 1220. 

 
27  The Senate’s scheduling of pro forma sessions to frustrate the President’s recess appointment authority 

does not require us to treat the President’s constitutional recess appointment authority as operating at the “lowest 
ebb” of presidential power under the framework of Justice Jackson’s concurring opinion in Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952).  The Constitution explicitly grants recess appointment authority to 
the President, and the Attorney General has long taken the position that, through enactment of the Pay Act, Congress 
has “acquiesce[d]” to recess appointments under circumstances where that Act would permit payment.  See Recess 
Appointments, 41 Op. Att’y Gen. at 466; see also Appointments—Recess Appointments, 28 Comp. Gen. at 34, 37 
(recognizing the “accepted view” that an extended intrasession adjournment of the Senate is a “recess” in the 
constitutional sense during which “an appointment properly may be made” and that recipients of such appointments 
were entitled to pay).  Moreover, it is unclear that Justice Jackson’s framework would apply in matters involving 
the balance between the President’s constitutional authority to make recess appointments and a single House of 
Congress’s constitutional authority to set its internal rules.      
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Fourth, legal precedent addressing the President’s authority to pocket veto during a recess 
a bill passed by Congress conceivably might be viewed as constraining the President’s recess 
appointment authority in the current recess.  For example, in Wright v. United States, 302 U.S. 
583, the Supreme Court held that a temporary adjournment of the Senate (for which consent of 
the House was not required under Article I, Section 5, Clause 4 of the Constitution) did not 
prevent the President from vetoing a bill.  And in Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 
1974), the D.C. Circuit extended Wright to reach all intrasession adjournments, provided that 
arrangements were made for the receipt of presidential messages.28  It could be argued that these 
cases either delineate the types of Senate adjournments that are insufficient to qualify as a 
“Recess of the Senate” under the Recess Appointments Clause, or establish that the Senate can 
take some action short of actually remaining in session to mitigate the consequences of its 
absence. 

We have previously observed that “[w]hile the Pocket Veto and Recess Appointments 
Clauses deal with similar situations, that is, the President’s powers while Congress or the Senate 
is not in session, their language, effects, and purposes are by no means identical.”  Recess 
Appointments Issues, 6 Op. O.L.C. 585, 589 (1982).  And “[i]n light of the[se] differen[ces] . . . 
we do not believe [that Sampson] should be read as having any significant bearing on the proper 
interpretation of the Recess Appointments Clause.”  Id. at 590.  Moreover, we have concluded 
that “there are sound reasons to believe that the President has authority to make recess 
appointments in situations in which a pocket veto might well be inappropriate.”  The Pocket 
Veto:  Historical Practice and Judicial Precedent, 6 Op. O.L.C. 134, 149 (1982). 

The Pocket Veto Clause “ensures that the President will not be deprived of his 
constitutional power to veto a bill by reason of an adjournment.”  Recess Appointments Issues, 
6 Op. O.L.C. at 590.  The holdings in Wright and Sampson—that the President could not pocket 
veto a bill during an intrasession recess where the Senate had designated an agent to receive the 
return of a bill—were “bottomed on the theory that [the adjournments at issue] did not ‘prevent’ 
the return of disapproved bills.”  The Pocket Veto, 6 Op. O.L.C. at 149.  Put another way, the 
designation of an agent to receive messages and the pocket veto serve the same purpose, i.e., 
protecting the President’s right to disapprove bills, and therefore obviate the need for the power 
provided by the Clause. 

The Recess Appointments Clause, however, serves a different purpose.  It “enables the 
President to fill vacancies which exist while the Senate is unable to give its advice and consent 
because it is in recess.”  Recess Appointments Issues, 6 Op. O.L.C. at 590.  The designation of 
an agent to receive messages neither allows the President to fill vacancies nor makes the Senate 
available to advise and consent.  Thus, the President’s ability to make appointments during a 
recess is necessary to further the Recess Appointments Clause’s purpose, while the President’s 
authority to pocket veto arguably is not necessary when the presence of a congressional agent 
allows him to return a bill, exercising his constitutional prerogative to disapprove legislation.  
While the congressional designation of an agent arguably addresses the constitutional concerns 
embodied in the President’s pocket veto authority, the periodic convening of pro forma sessions 

 
28  In Barnes v. Kline, 759 F.2d 21, 41 (D.C. Cir. 1985), the court held that the President is not 

“prevent[ed]” from returning a bill even during an intersession recess if a duly authorized officer of the originating 
house is available to receive it.  That decision was later vacated as moot.  See Burke v. Barnes, 479 U.S. 361 (1987). 
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at which no business is to be conducted simply does not address the constitutional concerns 
arising from the Senate’s unavailability to consider appointments.  

Finally, we considered whether the Department of Justice has already taken a different 
view.  In arguing that the recess appointment of a member of the National Labor Relations Board 
(“NLRB”) did not render moot the controversy about legal consequences of the absence of a 
Board quorum, the Solicitor General said that “the Senate may act to foreclose [recess 
appointments] by declining to recess for more than two or three days at a time over a lengthy 
period,” using the Senate’s 2007 pro forma sessions as an example.  Letter for William K. Suter, 
Clerk, Supreme Court of the United States, from Elena Kagan, Solicitor General, Office of the 
Solicitor General at 3 (April 26, 2010), New Process Steel, L.P. v. NLRB, 560 U.S. __, 130 S.Ct. 
2635 (2010) (No. 08-1457).  This portion of the letter is focused on the question whether an 
intrasession recess of three days or fewer constitutes a recess under the Recess Appointments 
Clause.  See id. (“[T]he Senate did not recess intrasession for more than three days at a time for 
over a year beginning in late 2007.”); id. at 3 n.2 (“[O]fficial congressional documents define 
a ‘recess’ as ‘any period of three or more complete days . . . when either the House of 
Representatives or the Senate is not in session.’” (quoting 2003-2004 Congressional Directory 
526 n.2 (Joint Comm. on Printing, 108th Cong., comp. 2003)).  The letter (like this opinion, see 
supra n. 13) does not answer that question.  Instead, the letter uses the uncertain status of recess 
appointments during intrasession recesses of three or fewer days to argue that the possibility 
of recess appointments did not render New Process Steel moot.  Thus, it does not answer the 
question addressed here, whether pro forma sessions at which no business is conducted interrupt 
a recess that is more than three days long in a manner that would preclude the President from 
exercising his appointment power under the Clause.   

III. 

In our judgment, the text of the Constitution and precedent and practice thereunder 
support the conclusion that the convening of periodic pro forma sessions in which no business 
is to be conducted does not have the legal effect of interrupting an intrasession recess otherwise 
long enough to qualify as a “Recess of the Senate” under the Recess Appointments Clause.  In 
this context, the President therefore has discretion to conclude that the Senate is unavailable to 
perform its advise-and-consent function and to exercise his power to make recess appointments. 

 
             
           /s/ 
 
       VIRGINIA A. SEITZ 
      Assistant Attorney General 
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Department of Justice 
Office of Public Affairs 

 
FOR IMMEDIATE RELEASE 
Wednesday, February 23, 2011 

Letter from the Attorney General to Congress on Litigation Involving the Defense of 
Marriage Act 

WASHINGTON – The Attorney General sent the following letter today to Congressional leadership to 
inform them of the Department’s course of action in two lawsuits, Pedersen v. OPM and Windsor v. 
United States, challenging Section 3 of the Defense of Marriage Act (DOMA), which defines marriage for 
federal purposes as only between a man and a woman. A copy of the letter is also attached. 

The Honorable John A. Boehner 
Speaker 
U.S. House of Representatives 
Washington, DC 20515 

Re: Defense of Marriage Act 

Dear Mr. Speaker: 

  

After careful consideration, including review of a recommendation from me, the President of the United 
States has made the determination that Section 3 of the Defense of Marriage Act (“DOMA”), 1 U.S.C. § 
7, i as applied to same-sex couples who are legally married under state law, violates the equal protection 
component of the Fifth Amendment. Pursuant to 28 U.S.C. § 530D, I am writing to advise you of the 
Executive Branch’s determination and to inform you of the steps the Department will take in two pending 
DOMA cases to implement that determination. 

  

While the Department has previously defended DOMA against legal challenges involving legally married 
same-sex couples, recent lawsuits that challenge the constitutionality of DOMA Section 3 have caused the 
President and the Department to conduct a new examination of the defense of this provision. In 
particular, in November 2010, plaintiffs filed two new lawsuits challenging the constitutionality of Section 
3 of DOMA in jurisdictions without precedent on whether sexual-orientation classifications are subject to 
rational basis review or whether they must satisfy some form of heightened scrutiny.Windsor v. United 
States, No. 1:10-cv-8435 (S.D.N.Y.); Pedersen v. OPM, No. 3:10-cv-1750 (D. Conn.). Previously, the 
Administration has defended Section 3 in jurisdictions where circuit courts have already held that 
classifications based on sexual orientation are subject to rational basis review, and it has advanced 
arguments to defend DOMA Section 3 under the binding standard that has applied in those cases.ii 

  

These new lawsuits, by contrast, will require the Department to take an affirmative position on the level of 
scrutiny that should be applied to DOMA Section 3 in a circuit without binding precedent on the issue. As 
described more fully below, the President and I have concluded that classifications based on sexual 
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orientation warrant heightened scrutiny and that, as applied to same-sex couples legally married under 
state law, Section 3 of DOMA is unconstitutional. 

  

Standard of Review 

  

The Supreme Court has yet to rule on the appropriate level of scrutiny for classifications based on sexual 
orientation. It has, however, rendered a number of decisions that set forth the criteria that should inform 
this and any other judgment as to whether heightened scrutiny applies: (1) whether the group in question 
has suffered a history of discrimination; (2) whether individuals “exhibit obvious, immutable, or 
distinguishing characteristics that define them as a discrete group”; (3) whether the group is a minority or 
is politically powerless; and (4) whether the characteristics distinguishing the group have little relation to 
legitimate policy objectives or to an individual’s “ability to perform or contribute to society.” See Bowen v. 
Gilliard, 483 U.S. 587, 602-03 (1987); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441-42 
(1985). 

  

Each of these factors counsels in favor of being suspicious of classifications based on sexual orientation. 
First and most importantly, there is, regrettably, a significant history of purposeful discrimination against 
gay and lesbian people, by governmental as well as private entities, based on prejudice and stereotypes 
that continue to have ramifications today. Indeed, until very recently, states have “demean[ed] the[] 
existence” of gays and lesbians “by making their private sexual conduct a crime.” Lawrence v. Texas, 539 
U.S. 558, 578 (2003).iii 

  

Second, while sexual orientation carries no visible badge, a growing scientific consensus accepts that 
sexual orientation is a characteristic that is immutable, see Richard A. Posner, Sex and Reason 101 (1992); 
it is undoubtedly unfair to require sexual orientation to be hidden from view to avoid 
discrimination, see Don’t Ask, Don’t Tell Repeal Act of 2010, Pub. L. No. 111-321, 124 Stat. 3515 (2010). 

  

Third, the adoption of laws like those at issue in Romer v. Evans, 517 U.S. 620 (1996), and Lawrence, the 
longstanding ban on gays and lesbians in the military, and the absence of federal protection for 
employment discrimination on the basis of sexual orientation show the group to have limited political 
power and “ability to attract the [favorable] attention of the lawmakers.” Cleburne, 473 U.S. at 445. And 
while the enactment of the Matthew Shepard Act and pending repeal of Don’t Ask, Don’t Tell indicate that 
the political process is not closed entirely to gay and lesbian people, that is not the standard by which the 
Court has judged “political powerlessness.” Indeed, when the Court ruled that gender-based 
classifications were subject to heightened scrutiny, women already had won major political victories such 
as the Nineteenth Amendment (right to vote) and protection under Title VII (employment 
discrimination). 
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Finally, there is a growing acknowledgment that sexual orientation “bears no relation to ability to perform 
or contribute to society.” Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (plurality). Recent evolutions 
in legislation (including the pending repeal of Don’t Ask, Don’t Tell), in community practices and 
attitudes, in case law (including the Supreme Court’s holdings in Lawrence and Romer), and in social 
science regarding sexual orientation all make clear that sexual orientation is not a characteristic that 
generally bears on legitimate policy objectives. See, e.g., Statement by the President on the Don’t Ask, 
Don’t Tell Repeal Act of 2010 (“It is time to recognize that sacrifice, valor and integrity are no more 
defined by sexual orientation than they are by race or gender, religion or creed.”) 

  

To be sure, there is substantial circuit court authority applying rational basis review to sexual-orientation 
classifications. We have carefully examined each of those decisions. Many of them reason only that if 
consensual same-sex sodomy may be criminalized under Bowers v. Hardwick, then it follows that no 
heightened review is appropriate – a line of reasoning that does not survive the overruling 
of Bowers in Lawrence v. Texas, 538 U.S. 558 (2003).iv Others rely on claims regarding “procreational 
responsibility” that the Department has disavowed already in litigation as unreasonable, or claims 
regarding the immutability of sexual orientation that we do not believe can be reconciled with more recent 
social science understandings.v And none engages in an examination of all the factors that the Supreme 
Court has identified as relevant to a decision about the appropriate level of scrutiny. Finally, many of the 
more recent decisions have relied on the fact that the Supreme Court has not recognized that gays and 
lesbians constitute a suspect class or the fact that the Court has applied rational basis review in its most 
recent decisions addressing classifications based on sexual orientation, Lawrence andRomer.vi But neither 
of those decisions reached, let alone resolved, the level of scrutiny issue because in both the Court 
concluded that the laws could not even survive the more deferential rational basis standard. 

  

Application to Section 3 of DOMA 

  

In reviewing a legislative classification under heightened scrutiny, the government must establish that the 
classification is “substantially related to an important government objective.” Clark v. Jeter, 486 U.S. 456, 
461 (1988). Under heightened scrutiny, “a tenable justification must describe actual state purposes, not 
rationalizations for actions in fact differently grounded.” United States v. Virginia , 518 U.S. 515, 535-36 
(1996). “The justification must be genuine, not hypothesized or invented post hoc in response to 
litigation.” Id. at 533. 

  

In other words, under heightened scrutiny, the United States cannot defend Section 3 by advancing 
hypothetical rationales, independent of the legislative record, as it has done in circuits where precedent 
mandates application of rational basis review. Instead, the United States can defend Section 3 only by 
invoking Congress’ actual justifications for the law. 
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Moreover, the legislative record underlying DOMA’s passage contains discussion and debate that 
undermines any defense under heightened scrutiny. The record contains numerous expressions reflecting 
moral disapproval of gays and lesbians and their intimate and family relationships – precisely the kind of 
stereotype-based thinking and animus the Equal Protection Clause is designed to guard against.viiSee 
Cleburne, 473 U.S. at 448 (“mere negative attitudes, or fear” are not permissible bases for discriminatory 
treatment); see also Romer, 517 U.S. at 635 (rejecting rationale that law was supported by “the liberties of 
landlords or employers who have personal or religious objections to homosexuality”); Palmore v. Sidotti, 
466 U.S. 429, 433 (1984) (“Private biases may be outside the reach of the law, but the law cannot, directly 
or indirectly, give them effect.”). 

  

Application to Second Circuit Cases 

  

After careful consideration, including a review of my recommendation, the President has concluded that 
given a number of factors, including a documented history of discrimination, classifications based on 
sexual orientation should be subject to a heightened standard of scrutiny. The President has also 
concluded that Section 3 of DOMA, as applied to legally married same-sex couples, fails to meet that 
standard and is therefore unconstitutional. Given that conclusion, the President has instructed the 
Department not to defend the statute in Windsor and Pedersen, now pending in the Southern District of 
New York and the District of Connecticut. I concur in this determination. 

  

Notwithstanding this determination, the President has informed me that Section 3 will continue to be 
enforced by the Executive Branch. To that end, the President has instructed Executive agencies to 
continue to comply with Section 3 of DOMA, consistent with the Executive’s obligation to take care that 
the laws be faithfully executed, unless and until Congress repeals Section 3 or the judicial branch renders 
a definitive verdict against the law’s constitutionality. This course of action respects the actions of the 
prior Congress that enacted DOMA, and it recognizes the judiciary as the final arbiter of the constitutional 
claims raised. 

  

As you know, the Department has a longstanding practice of defending the constitutionality of duly-
enacted statutes if reasonable arguments can be made in their defense, a practice that accords the respect 
appropriately due to a coequal branch of government. However, the Department in the past has declined 
to defend statutes despite the availability of professionally responsible arguments, in part because the 
Department does not consider every plausible argument to be a “reasonable” one. “[D]ifferent cases can 
raise very different issues with respect to statutes of doubtful constitutional validity,” and thus there are “a 
variety of factors that bear on whether the Department will defend the constitutionality of a statute.” 
Letter to Hon. Orrin G. Hatch from Assistant Attorney General Andrew Fois at 7 (Mar. 22, 1996). This is 
the rare case where the proper course is to forgo the defense of this statute. Moreover, the Department has 
declined to defend a statute “in cases in which it is manifest that the President has concluded that the 
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statute is unconstitutional,” as is the case here. Seth P. Waxman, Defending Congress, 79 N.C. L.Rev. 
1073, 1083 (2001). 

In light of the foregoing, I will instruct the Department’s lawyers to immediately inform the district courts 
in Windsor andPedersen of the Executive Branch’s view that heightened scrutiny is the appropriate 
standard of review and that, consistent with that standard, Section 3 of DOMA may not be constitutionally 
applied to same-sex couples whose marriages are legally recognized under state law. If asked by the 
district courts in the Second Circuit for the position of the United States in the event those courts 
determine that the applicable standard is rational basis, the Department will state that, consistent with 
the position it has taken in prior cases, a reasonable argument for Section 3’s constitutionality may be 
proffered under that permissive standard. Our attorneys will also notify the courts of our interest in 
providing Congress a full and fair opportunity to participate in the litigation in those cases. We will 
remain parties to the case and continue to represent the interests of the United States throughout the 
litigation. 

  

Furthermore, pursuant to the President’s instructions, and upon further notification to Congress, I will 
instruct Department attorneys to advise courts in other pending DOMA litigation of the President's and 
my conclusions that a heightened standard should apply, that Section 3 is unconstitutional under that 
standard and that the Department will cease defense of Section 3. 

  

A motion to dismiss in the Windsor and Pedersen cases would be due on March 11, 2011. Please do not 
hesitate to contact us if you have any questions. 

  

Sincerely yours, 

                                                                                    Eric H. Holder, Jr. 
                                                                                    Attorney General 

______________________________________ 

  

i DOMA Section 3 states: “In determining the meaning of any Act of Congress, or of any ruling, regulation, 
or interpretation of the various administrative bureaus and agencies of the United States, the word 
‘marriage’ means only a legal union between one man and one woman as husband and wife, and the word 
‘spouse’ refers only to a person of the opposite sex who is a husband or a wife.” 

  

ii See , e.g., Dragovich v. U.S. Department of the Treasury, 2011 WL 175502 (N.D. Cal. Jan. 18, 2011); Gill 
v. Office of Personnel Management, 699 F. Supp. 2d 374 (D. Mass. 2010); Smelt v. County of Orange, 
374 F. Supp. 2d 861, 880 (C.D. Cal.,2005); Wilson v. Ake, 354 F.Supp.2d 1298, 1308 (M.D. Fla. 2005); In 
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re Kandu, 315 B.R. 123, 145 (Bkrtcy. W.D. Wash. 2004); In re Levenson, 587 F.3d 925, 931 (9th Cir. 
E.D.R. Plan Administrative Ruling 2009). 

  

iii While significant, that history of discrimination is different in some respects from the discrimination 
that burdened African-Americans and women. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 216 
(1995) (classifications based on race “must be viewed in light of the historical fact that the central purpose 
of the Fourteenth Amendment was to eliminate racial discrimination emanating from official sources in 
the States,” and “[t]his strong policy renders racial classifications ‘constitutionally suspect.’”); United 
States v. Virginia, 518 U.S. 515, 531 (1996) (observing that “‘our Nation has had a long and unfortunate 
history of sex discrimination’” and pointing out the denial of the right to vote to women until 1920). In the 
case of sexual orientation, some of the discrimination has been based on the incorrect belief that sexual 
orientation is a behavioral characteristic that can be changed or subject to moral approbation. Cf. 
Cleburne, 473 U.S. at 441 (heightened scrutiny may be warranted for characteristics “beyond the 
individual’s control” and that “very likely reflect outmoded notions of the relative capabilities of” the 
group at issue); Boy Scouts of America v. Dale, 530 U.S. 640 (2000) (Stevens, J., dissenting) 
(“Unfavorable opinions about homosexuals ‘have ancient roots.’” (quoting Bowers, 478 U.S. at 192)). 

  

ivSee Equality Foundation v. City of Cincinnati, 54 F.3d 261, 266–67 & n. 2. (6th Cir. 1995); Steffan v. 
Perry, 41 F.3d 677, 685 (D.C. Cir. 1994); Woodward v. United States, 871 F.2d 1068, 1076 (Fed. Cir. 
1989); Ben-Shalom v. Marsh, 881 F.2d 454, 464 (7th Cir. 1989); Padula v. Webster, 822 F.2d 97, 103 
(D.C. Cir. 1987). 

  

v See, e.g., Lofton v. Secretary of the Dep’t of Children & Family Servs., 358 F.3d 804, 818 (11th Cir. 2004) 
(discussing child-rearing rationale); High Tech Gays v. Defense Indust. Sec. Clearance Office, 895 F.2d 
563, 571 (9th Cir. 1990) (discussing immutability). As noted, this Administration has already disavowed in 
litigation the argument that DOMA serves a governmental interest in “responsible procreation and child-
rearing.” H.R. Rep. No. 104-664, at 13. As the Department has explained in numerous filings, since the 
enactment of DOMA, many leading medical, psychological, and social welfare organizations have 
concluded, based on numerous studies, that children raised by gay and lesbian parents are as likely to be 
well-adjusted as children raised by heterosexual parents. 

  

vi See Cook v. Gates, 528 F.3d 42, 61 (1st Cir. 2008); Citizens for Equal Prot. v. Bruning, 455 F.3d 859, 
866 (8th Cir. 2006);Johnson v. Johnson, 385 F.3d 503, 532 (5th Cir. 2004); Veney v. Wyche, 293 F.3d 
726, 732 (4th Cir. 2002); Equality Foundation of Greater Cincinnati, Inc. v. City of Cincinnati, 128 F.3d 
289, 292-94 (6th Cir. 1997). 

  

viiSee, e.g., H.R. Rep. at 15–16 (judgment [opposing same-sex marriage] entails both moral disapproval of 
homosexuality and a moral conviction that heterosexuality better comports with traditional (especially 
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Judeo-Christian) morality”); id. at 16 (same-sex marriage “legitimates a public union, a legal status that 
most people . . . feel ought to be illegitimate” and “put[s] a stamp of approval . . . on a union that many 
people . . . think is immoral”); id. at 15 (“Civil laws that permit only heterosexual marriage reflect and 
honor a collective moral judgment about human sexuality”); id. (reasons behind heterosexual marriage—
procreation and child-rearing—are “in accord with nature and hence have a moral component”); id. at 31 
(favorably citing the holding in Bowers that an “anti-sodomy law served the rational purpose of 
expressing the presumed belief . . . that homosexual sodomy is immoral and unacceptable”); id. at 17 n.56 
(favorably citing statement in dissenting opinion inRomer that “[t]his Court has no business . . . 
pronouncing that ‘animosity’ toward homosexuality is evil”).   
11-223 
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The Department of Homeland Security’s Authority to 
Prioritize Removal of Certain Aliens Unlawfully Present 

in the United States and to Defer Removal of Others 

The Department of Homeland Security’s proposed policy to prioritize the removal of certain aliens 
unlawfully present in the United States would be a permissible exercise of DHS’s discretion to 
enforce the immigration laws. 

The Department of Homeland Security’s proposed deferred action program for parents of U.S. citizens 
and legal permanent residents would also be a permissible exercise of DHS’s discretion to enforce 
the immigration laws.   

The Department of Homeland Security’s proposed deferred action program for parents of recipients of 
deferred action under the Deferred Action for Childhood Arrivals program would not be a permissi-
ble exercise of DHS’s enforcement discretion. 

November 19, 2014 

MEMORANDUM OPINION FOR THE SECRETARY OF HOMELAND SECURITY 
AND THE COUNSEL TO THE PRESIDENT 

You have asked two questions concerning the scope of the Department of 
Homeland Security’s discretion to enforce the immigration laws. First, you have 
asked whether, in light of the limited resources available to the Department 
(“DHS”) to remove aliens unlawfully present in the United States, it would be 
legally permissible for the Department to implement a policy prioritizing the 
removal of certain categories of aliens over others. DHS has explained that 
although there are approximately 11.3 million undocumented aliens in the country, 
it has the resources to remove fewer than 400,000 such aliens each year. DHS’s 
proposed policy would prioritize the removal of aliens who present threats to 
national security, public safety, or border security. Under the proposed policy, 
DHS officials could remove an alien who did not fall into one of these categories 
provided that an Immigration and Customs Enforcement (“ICE”) Field Office 
Director determined that “removing such an alien would serve an important 
federal interest.” Draft Memorandum for Thomas S. Winkowski, Acting Director, 
ICE, et al., from Jeh Charles Johnson, Secretary of Homeland Security, Re: 
Policies for the Apprehension, Detention, and Removal of Undocumented 
Immigrants at 5 (Nov. 17, 2014) (“Johnson Prioritization Memorandum”).  

Second, you have asked whether it would be permissible for DHS to extend 
deferred action, a form of temporary administrative relief from removal, to certain 
aliens who are the parents of children who are present in the United States. 
Specifically, DHS has proposed to implement a program under which an alien 
could apply for, and would be eligible to receive, deferred action if he or she is not 
a DHS removal priority under the policy described above; has continuously 
resided in the United States since before January 1, 2010; has a child who is either 
a U.S. citizen or a lawful permanent resident; is physically present in the United 
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States both when DHS announces its program and at the time of application for 
deferred action; and presents “no other factors that, in the exercise of discretion, 
make[] the grant of deferred action inappropriate.” Draft Memorandum for Leon 
Rodriguez, Director, U.S. Citizenship and Immigration Services, et al., from Jeh 
Charles Johnson, Secretary of Homeland Security, Re: Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the United States as Children 
and Others at 4 (Nov. 17, 2014) (“Johnson Deferred Action Memorandum”). You 
have also asked whether DHS could implement a similar program for parents of 
individuals who have received deferred action under the Deferred Action for 
Childhood Arrivals (“DACA”) program. 

As has historically been true of deferred action, these proposed deferred action 
programs would not “legalize” any aliens who are unlawfully present in the United 
States: Deferred action does not confer any lawful immigration status, nor does it 
provide a path to obtaining permanent residence or citizenship. Grants of deferred 
action under the proposed programs would, rather, represent DHS’s decision not 
to seek an alien’s removal for a prescribed period of time. See generally Reno v. 
Am.-Arab Anti-Discrim. Comm., 525 U.S. 471, 483–84 (1999) (describing 
deferred action). Under decades-old regulations promulgated pursuant to authority 
delegated by Congress, see 8 U.S.C. §§ 1103(a)(3), 1324a(h)(3), aliens who are 
granted deferred action—like certain other categories of aliens who do not have 
lawful immigration status, such as asylum applicants—may apply for authoriza-
tion to work in the United States in certain circumstances, 8 C.F.R. 
§ 274a.12(c)(14) (providing that deferred action recipients may apply for work 
authorization if they can show an “economic necessity for employment”); see also 
8 C.F.R. § 109.1(b)(7) (1982). Under DHS policy guidance, a grant of deferred 
action also suspends an alien’s accrual of unlawful presence for purposes of 
8 U.S.C. § 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I), provisions that restrict the 
admission of aliens who have departed the United States after having been 
unlawfully present for specified periods of time. A grant of deferred action under 
the proposed programs would remain in effect for three years, subject to renewal, 
and could be terminated at any time at DHS’s discretion. See Johnson Deferred 
Action Memorandum at 2, 5. 

For the reasons discussed below, we conclude that DHS’s proposed prioritiza-
tion policy and its proposed deferred action program for parents of U.S. citizens 
and lawful permanent residents would be permissible exercises of DHS’s discre-
tion to enforce the immigration laws. We further conclude that, as it has been 
described to us, the proposed deferred action program for parents of DACA 
recipients would not be a permissible exercise of enforcement discretion. 

I. 

We first address DHS’s authority to prioritize the removal of certain categories 
of aliens over others. We begin by discussing some of the sources and limits of 
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DHS’s enforcement discretion under the immigration laws, and then analyze 
DHS’s proposed prioritization policy in light of these considerations.  

A. 

DHS’s authority to remove aliens from the United States rests on the Immigra-
tion and Nationality Act of 1952 (“INA”), as amended, 8 U.S.C. §§ 1101 et seq. In 
the INA, Congress established a comprehensive scheme governing immigration 
and naturalization. The INA specifies certain categories of aliens who are 
inadmissible to the United States. See 8 U.S.C. § 1182. It also specifies “which 
aliens may be removed from the United States and the procedures for doing so.” 
Arizona v. United States, 132 S. Ct. 2492, 2499 (2012). “Aliens may be removed if 
they were inadmissible at the time of entry, have been convicted of certain crimes, 
or meet other criteria set by federal law.” Id. (citing 8 U.S.C. § 1227); see 8 U.S.C. 
§ 1227(a) (providing that “[a]ny alien . . . in and admitted to the United States 
shall, upon the order of the Attorney General, be removed if the alien” falls within 
one or more classes of deportable aliens); see also 8 U.S.C. § 1182(a) (listing 
classes of aliens ineligible to receive visas or be admitted to the United States). 
Removal proceedings ordinarily take place in federal immigration courts adminis-
tered by the Executive Office for Immigration Review, a component of the 
Department of Justice. See id. § 1229a (governing removal proceedings); see also 
id. §§ 1225(b)(1)(A), 1228(b) (setting out expedited removal procedures for 
certain arriving aliens and certain aliens convicted of aggravated felonies). 

Before 2003, the Department of Justice, through the Immigration and Naturali-
zation Service (“INS”), was also responsible for providing immigration-related 
administrative services and generally enforcing the immigration laws. In the 
Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135, Congress 
transferred most of these functions to DHS, giving it primary responsibility both 
for initiating removal proceedings and for carrying out final orders of removal. See 
6 U.S.C. §§ 101 et seq.; see also Clark v. Martinez, 543 U.S. 371, 374 n.1 (2005) 
(noting that the immigration authorities previously exercised by the Attorney 
General and INS “now reside” in the Secretary of Homeland Security and DHS). 
The Act divided INS’s functions among three different agencies within DHS: U.S. 
Citizenship and Immigration Services (“USCIS”), which oversees legal immigra-
tion into the United States and provides immigration and naturalization services to 
aliens; ICE, which enforces federal laws governing customs, trade, and immigra-
tion; and U.S. Customs and Border Protection (“CBP”), which monitors and 
secures the nation’s borders and ports of entry. See Pub. L. No. 107-296, §§ 403, 
442, 451, 471, 116 Stat. 2135, 2178, 2193, 2195, 2205; see also Name Change 
From the Bureau of Citizenship and Immigration Services to U.S. Citizenship and 
Immigration Services, 69 Fed. Reg. 60938, 60938 (Oct. 13, 2004); Name Change 
of Two DHS Components, 75 Fed. Reg. 12445, 12445 (Mar. 16, 2010). The 
Secretary of Homeland Security is thus now “charged with the administration and 
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enforcement of [the INA] and all other laws relating to the immigration and 
naturalization of aliens.” 8 U.S.C. § 1103(a)(1).  

As a general rule, when Congress vests enforcement authority in an executive 
agency, that agency has the discretion to decide whether a particular violation of 
the law warrants prosecution or other enforcement action. This discretion is rooted 
in the President’s constitutional duty to “take Care that the Laws be faithfully 
executed,” U.S. Const. art. II, § 3, and it reflects a recognition that the “faithful[]” 
execution of the law does not necessarily entail “act[ing] against each technical 
violation of the statute” that an agency is charged with enforcing. Heckler v. 
Chaney, 470 U.S. 821, 831 (1985). Rather, as the Supreme Court explained in 
Chaney, the decision whether to initiate enforcement proceedings is a complex 
judgment that calls on the agency to “balanc[e] . . . a number of factors which are 
peculiarly within its expertise.” Id. These factors include “whether agency 
resources are best spent on this violation or another, whether the agency is likely 
to succeed if it acts, whether the particular enforcement action requested best fits 
the agency’s overall policies, and . . . whether the agency has enough resources to 
undertake the action at all.” Id. at 831; cf. United States v. Armstrong, 517 U.S. 
456, 465 (1996) (recognizing that exercises of prosecutorial discretion in criminal 
cases involve consideration of “‘[s]uch factors as the strength of the case, the 
prosecution’s general deterrence value, the Government’s enforcement priorities, 
and the case’s relationship to the Government’s overall enforcement plan’” 
(quoting Wayte v. United States, 470 U.S. 598, 607 (1985))). In Chaney, the Court 
considered and rejected a challenge to the Food and Drug Administration’s refusal 
to initiate enforcement proceedings with respect to alleged violations of the 
Federal Food, Drug, and Cosmetic Act, concluding that an agency’s decision not 
to initiate enforcement proceedings is presumptively immune from judicial review. 
See 470 U.S. at 832. The Court explained that, while Congress may “provide[] 
guidelines for the agency to follow in exercising its enforcement powers,” in the 
absence of such “legislative direction,” an agency’s non-enforcement determina-
tion is, much like a prosecutor’s decision not to indict, a “special province of the 
Executive.” Id. at 832–33. 

The principles of enforcement discretion discussed in Chaney apply with par-
ticular force in the context of immigration. Congress enacted the INA against a 
background understanding that immigration is “a field where flexibility and the 
adaptation of the congressional policy to infinitely variable conditions constitute 
the essence of the program.” United States ex rel. Knauff v. Shaughnessy, 338 U.S. 
537, 543 (1950) (internal quotation marks omitted). Consistent with this under-
standing, the INA vested the Attorney General (now the Secretary of Homeland 
Security) with broad authority to “establish such regulations; . . . issue such 
instructions; and perform such other acts as he deems necessary for carrying out 
his authority” under the statute. 8 U.S.C. § 1103(a)(3). Years later, when Congress 
created the Department of Homeland Security, it expressly charged DHS with 
responsibility for “[e]stablishing national immigration enforcement policies and 
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priorities.” Homeland Security Act of 2002, Pub. L. No. 107-296, § 402(5), 116 
Stat. 2135, 2178 (codified at 6 U.S.C. § 202(5)).  

With respect to removal decisions in particular, the Supreme Court has recog-
nized that “the broad discretion exercised by immigration officials” is a “principal 
feature of the removal system” under the INA. Arizona, 132 S. Ct. at 2499. The 
INA expressly authorizes immigration officials to grant certain forms of discre-
tionary relief from removal for aliens, including parole, 8 U.S.C. § 1182(d)(5)(A); 
asylum, id. § 1158(b)(1)(A); and cancellation of removal, id. § 1229b. But in 
addition to administering these statutory forms of relief, “[f]ederal officials, as an 
initial matter, must decide whether it makes sense to pursue removal at all.” 
Arizona, 132 S. Ct. at 2499. And, as the Court has explained, “[a]t each stage” of 
the removal process—“commenc[ing] proceedings, adjudicat[ing] cases, [and] 
execut[ing] removal orders”—immigration officials have “discretion to abandon 
the endeavor.” Am.-Arab Anti-Discrim. Comm., 525 U.S. at 483 (quoting 8 U.S.C. 
§ 1252(g) (alterations in original)). Deciding whether to pursue removal at each of 
these stages implicates a wide range of considerations. As the Court observed in 
Arizona: 

Discretion in the enforcement of immigration law embraces immedi-
ate human concerns. Unauthorized workers trying to support their 
families, for example, likely pose less danger than alien smugglers or 
aliens who commit a serious crime. The equities of an individual 
case may turn on many factors, including whether the alien has chil-
dren born in the United States, long ties to the community, or a rec-
ord of distinguished military service. Some discretionary decisions 
involve policy choices that bear on this Nation’s international rela-
tions. . . . The foreign state may be mired in civil war, complicit in 
political persecution, or enduring conditions that create a real risk 
that the alien or his family will be harmed upon return. The dynamic 
nature of relations with other countries requires the Executive 
Branch to ensure that enforcement policies are consistent with this 
Nation’s foreign policy with respect to these and other realities. 

132 S. Ct. at 2499. 
Immigration officials’ discretion in enforcing the laws is not, however, unlim-

ited. Limits on enforcement discretion are both implicit in, and fundamental to, the 
Constitution’s allocation of governmental powers between the two political 
branches. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587–
88 (1952). These limits, however, are not clearly defined. The open-ended nature 
of the inquiry under the Take Care Clause—whether a particular exercise of 
discretion is “faithful[]” to the law enacted by Congress—does not lend itself 
easily to the application of set formulas or bright-line rules. And because the 
exercise of enforcement discretion generally is not subject to judicial review, see 
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Chaney, 470 U.S. at 831–33, neither the Supreme Court nor the lower federal 
courts have squarely addressed its constitutional bounds. Rather, the political 
branches have addressed the proper allocation of enforcement authority through 
the political process. As the Court noted in Chaney, Congress “may limit an 
agency’s exercise of enforcement power if it wishes, either by setting substantive 
priorities, or by otherwise circumscribing an agency’s power to discriminate 
among issues or cases it will pursue.” Id. at 833. The history of immigration policy 
illustrates this principle: Since the INA was enacted, the Executive Branch has on 
numerous occasions exercised discretion to extend various forms of immigration 
relief to categories of aliens for humanitarian, foreign policy, and other reasons. 
When Congress has been dissatisfied with Executive action, it has responded, as 
Chaney suggests, by enacting legislation to limit the Executive’s discretion in 
enforcing the immigration laws.1  

Nonetheless, the nature of the Take Care duty does point to at least four general 
(and closely related) principles governing the permissible scope of enforcement 
discretion that we believe are particularly relevant here. First, enforcement 
decisions should reflect “factors which are peculiarly within [the enforcing 
agency’s] expertise.” Chaney, 470 U.S. at 831. Those factors may include 
considerations related to agency resources, such as “whether the agency has 
enough resources to undertake the action,” or “whether agency resources are best 
spent on this violation or another.” Id. Other relevant considerations may include 
“the proper ordering of [the agency’s] priorities,” id. at 832, and the agency’s 
assessment of “whether the particular enforcement action [at issue] best fits the 
agency’s overall policies,” id. at 831. 

Second, the Executive cannot, under the guise of exercising enforcement dis-
cretion, attempt to effectively rewrite the laws to match its policy preferences. See 
id. at 833 (an agency may not “disregard legislative direction in the statutory 
scheme that [it] administers”). In other words, an agency’s enforcement decisions 
should be consonant with, rather than contrary to, the congressional policy 
underlying the statutes the agency is charged with administering. Cf. Youngstown, 
343 U.S. at 637 (Jackson, J., concurring) (“When the President takes measures 
incompatible with the expressed or implied will of Congress, his power is at its 
lowest ebb.”); Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 
644, 658 (2007) (explaining that where Congress has given an agency the power to 
administer a statutory scheme, a court will not vacate the agency’s decision about 
the proper administration of the statute unless, among other things, the agency 
“‘has relied on factors which Congress had not intended it to consider’” (quoting 

                                                           
1 See, e.g., Adam B. Cox & Cristina M. Rodríguez, The President and Immigration Law, 119 Yale 

L.J. 458, 503–05 (2009) (describing Congress’s response to its dissatisfaction with the Executive’s use 
of parole power for refugee populations in the 1960s and 1970s); see also, e.g., infra note 5 (discussing 
legislative limitations on voluntary departure and extended voluntary departure).  
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Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 
29, 43 (1983))). 

Third, the Executive Branch ordinarily cannot, as the Court put it in Chaney, 
“‘consciously and expressly adopt[] a general policy’ that is so extreme as to 
amount to an abdication of its statutory responsibilities.” 470 U.S. at 833 n.4 
(quoting Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973) (en banc)); 
see id. (noting that in situations where an agency had adopted such an extreme 
policy, “the statute conferring authority on the agency might indicate that such 
decisions were not ‘committed to agency discretion’”). Abdication of the duties 
assigned to the agency by statute is ordinarily incompatible with the constitutional 
obligation to faithfully execute the laws. But see, e.g., Presidential Authority to 
Decline to Execute Unconstitutional Statutes, 18 Op. O.L.C. 199, 200 (1994) 
(noting that under the Take Care Clause, “the President is required to act in 
accordance with the laws—including the Constitution, which takes precedence 
over other forms of law”). 

Finally, lower courts, following Chaney, have indicated that non-enforcement 
decisions are most comfortably characterized as judicially unreviewable exercises 
of enforcement discretion when they are made on a case-by-case basis. See, e.g., 
Kenney v. Glickman, 96 F.3d 1118, 1123 (8th Cir. 1996); Crowley Caribbean 
Transp., Inc. v. Peña, 37 F.3d 671, 676–77 (D.C. Cir. 1994). That reading of 
Chaney reflects a conclusion that case-by-case enforcement decisions generally 
avoid the concerns mentioned above. Courts have noted that “single-shot non-
enforcement decisions” almost inevitably rest on “the sort of mingled assessments 
of fact, policy, and law . . . that are, as Chaney recognizes, peculiarly within the 
agency’s expertise and discretion.” Crowley Caribbean Transp., 37 F.3d at 676–
77 (emphasis omitted). Individual enforcement decisions made on the basis of 
case-specific factors are also unlikely to constitute “general polic[ies] that [are] so 
extreme as to amount to an abdication of [the agency’s] statutory responsibilities.” 
Id. at 677 (quoting Chaney, 477 U.S. at 833 n.4). That does not mean that all 
“general policies” respecting non-enforcement are categorically forbidden: Some 
“general policies” may, for example, merely provide a framework for making 
individualized, discretionary assessments about whether to initiate enforcement 
actions in particular cases. Cf. Reno v. Flores, 507 U.S. 292, 313 (1993) (explain-
ing that an agency’s use of “reasonable presumptions and generic rules” is not 
incompatible with a requirement to make individualized determinations). But a 
general policy of non-enforcement that forecloses the exercise of case-by-case 
discretion poses “special risks” that the agency has exceeded the bounds of its 
enforcement discretion. Crowley Caribbean Transp., 37 F.3d at 677. 

B. 

We now turn, against this backdrop, to DHS’s proposed prioritization policy. In 
their exercise of enforcement discretion, DHS and its predecessor, INS, have long 
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employed guidance instructing immigration officers to prioritize the enforcement 
of the immigration laws against certain categories of aliens and to deprioritize 
their enforcement against others. See, e.g., INS Operating Instructions 
§ 103(a)(1)(i) (1962); Memorandum for All Field Office Directors, ICE, et al., 
from John Morton, Director, ICE, Re: Exercising Prosecutorial Discretion 
Consistent with the Civil Immigration Enforcement Priorities of the Agency for the 
Apprehension, Detention, and Removal of Aliens (June 17, 2011); Memorandum 
for All ICE Employees, from John Morton, Director, ICE, Re: Civil Immigration 
Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens 
(Mar. 2, 2011); Memorandum for Regional Directors, INS, et al., from Doris 
Meissner, Commissioner, INS, Re: Exercising Prosecutorial Discretion (Nov. 17, 
2000). The policy DHS proposes, which is similar to but would supersede earlier 
policy guidance, is designed to “provide clearer and more effective guidance in the 
pursuit” of DHS’s enforcement priorities; namely, “threats to national security, 
public safety and border security.” Johnson Prioritization Memorandum at 1. 

Under the proposed policy, DHS would identify three categories of undocu-
mented aliens who would be priorities for removal from the United States. See 
generally id. at 3–5. The highest priority category would include aliens who pose 
particularly serious threats to national security, border security, or public safety, 
including aliens engaged in or suspected of espionage or terrorism, aliens convict-
ed of offenses related to participation in criminal street gangs, aliens convicted of 
certain felony offenses, and aliens apprehended at the border while attempting to 
enter the United States unlawfully. See id. at 3. The second-highest priority would 
include aliens convicted of multiple or significant misdemeanor offenses; aliens 
who are apprehended after unlawfully entering the United States who cannot 
establish that they have been continuously present in the United States since 
January 1, 2014; and aliens determined to have significantly abused the visa or 
visa waiver programs. See id. at 3–4. The third priority category would include 
other aliens who have been issued a final order of removal on or after January 1, 
2014. See id. at 4. The policy would also provide that none of these aliens should 
be prioritized for removal if they “qualify for asylum or another form of relief 
under our laws.” Id. at 3–5. 

The policy would instruct that resources should be directed to these priority 
categories in a manner “commensurate with the level of prioritization identified.” 
Id. at 5. It would, however, also leave significant room for immigration officials to 
evaluate the circumstances of individual cases. See id. (stating that the policy 
“requires DHS personnel to exercise discretion based on individual circumstanc-
es”). For example, the policy would permit an ICE Field Office Director, CBP 
Sector Chief, or CBP Director of Field Operations to deprioritize the removal of 
an alien falling in the highest priority category if, in her judgment, “there are 
compelling and exceptional factors that clearly indicate the alien is not a threat to 
national security, border security, or public safety and should not therefore be an 
enforcement priority.” Id. at 3. Similar discretionary provisions would apply to 
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aliens in the second and third priority categories.2 The policy would also provide a 
non-exhaustive list of factors DHS personnel should consider in making such 
deprioritization judgments.3 In addition, the policy would expressly state that its 
terms should not be construed “to prohibit or discourage the apprehension, 
detention, or removal of aliens unlawfully in the United States who are not 
identified as priorities,” and would further provide that “[i]mmigration officers 
and attorneys may pursue removal of an alien not identified as a priority” if, “in 
the judgment of an ICE Field Office Director, removing such an alien would serve 
an important federal interest.” Id. at 5. 

DHS has explained that the proposed policy is designed to respond to the prac-
tical reality that the number of aliens who are removable under the INA vastly 
exceeds the resources Congress has made available to DHS for processing and 
carrying out removals. The resource constraints are striking. As noted, DHS has 
informed us that there are approximately 11.3 million undocumented aliens in the 
country, but that Congress has appropriated sufficient resources for ICE to remove 
fewer than 400,000 aliens each year, a significant percentage of whom are 
typically encountered at or near the border rather than in the interior of the 
country. See E-mail for Karl R. Thompson, Principal Deputy Assistant Attorney 
General, Office of Legal Counsel, from David Shahoulian, Deputy General 
Counsel, DHS, Re: Immigration Opinion (Nov. 19, 2014) (“Shahoulian E-mail”). 
The proposed policy explains that, because DHS “cannot respond to all immigra-
tion violations or remove all persons illegally in the United States,” it seeks to 
“prioritize the use of enforcement personnel, detention space, and removal assets” 
to “ensure that use of its limited resources is devoted to the pursuit of” DHS’s 
highest priorities. Johnson Prioritization Memorandum at 2. 

In our view, DHS’s proposed prioritization policy falls within the scope of its 
lawful discretion to enforce the immigration laws. To begin with, the policy is 
based on a factor clearly “within [DHS’s] expertise.” Chaney, 470 U.S. at 831. 
Faced with sharply limited resources, DHS necessarily must make choices about 
which removals to pursue and which removals to defer. DHS’s organic statute 
itself recognizes this inevitable fact, instructing the Secretary to establish “national 

                                                           
2 Under the proposed policy, aliens in the second tier could be deprioritized if, “in the judgment of 

an ICE Field Office Director, CBP Sector Chief, CBP Director of Field Operations, USCIS District 
Director, or USCIS Service Center Director, there are factors indicating the alien is not a threat to 
national security, border security, or public safety, and should not therefore be an enforcement 
priority.” Johnson Prioritization Memorandum at 4. Aliens in the third tier could be deprioritized if, “in 
the judgment of an immigration officer, the alien is not a threat to the integrity of the immigration 
system or there are factors suggesting the alien should not be an enforcement priority.” Id. at 5. 

3 These factors include “extenuating circumstances involving the offense of conviction; extended 
length of time since the offense of conviction; length of time in the United States; military service; 
family or community ties in the United States; status as a victim, witness or plaintiff in civil or criminal 
proceedings; or compelling humanitarian factors such as poor health, age, pregnancy, a young child or 
a seriously ill relative.” Johnson Prioritization Memorandum at 6. 
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immigration enforcement policies and priorities.” 6 U.S.C. § 202(5). And an 
agency’s need to ensure that scarce enforcement resources are used in an effective 
manner is a quintessential basis for the use of prosecutorial discretion. See 
Chaney, 470 U.S. at 831 (among the factors “peculiarly within [an agency’s] 
expertise” are “whether agency resources are best spent on this violation or 
another” and “whether the agency has enough resources to undertake the action at 
all”). 

The policy DHS has proposed, moreover, is consistent with the removal priori-
ties established by Congress. In appropriating funds for DHS’s enforcement 
activities—which, as noted, are sufficient to permit the removal of only a fraction 
of the undocumented aliens currently in the country—Congress has directed DHS 
to “prioritize the identification and removal of aliens convicted of a crime by the 
severity of that crime.” Department of Homeland Security Appropriations Act, 
2014, Pub. L. No. 113-76, div. F, tit. II, 128 Stat. 5, 251 (“DHS Appropriations 
Act”). Consistent with this directive, the proposed policy prioritizes individuals 
convicted of criminal offenses involving active participation in a criminal street 
gang, most offenses classified as felonies in the convicting jurisdiction, offenses 
classified as “aggravated felonies” under the INA, and certain misdemeanor 
offenses. Johnson Prioritization Memorandum at 3–4. The policy ranks these 
priority categories according to the severity of the crime of conviction. The policy 
also prioritizes the removal of other categories of aliens who pose threats to 
national security or border security, matters about which Congress has demon-
strated particular concern. See, e.g., 8 U.S.C. § 1226(c)(1)(D) (providing for 
detention of aliens charged with removability on national security grounds); id. 
§ 1225(b) & (c) (providing for an expedited removal process for certain aliens 
apprehended at the border). The policy thus raises no concern that DHS has relied 
“on factors which Congress had not intended it to consider.” Nat’l Ass’n of Home 
Builders, 551 U.S. at 658. 

Further, although the proposed policy is not a “single-shot non-enforcement 
decision,” neither does it amount to an abdication of DHS’s statutory responsibili-
ties, or constitute a legislative rule overriding the commands of the substantive 
statute. Crowley Caribbean Transp., 37 F.3d at 676–77. The proposed policy 
provides a general framework for exercising enforcement discretion in individual 
cases, rather than establishing an absolute, inflexible policy of not enforcing the 
immigration laws in certain categories of cases. Given that the resources Congress 
has allocated to DHS are sufficient to remove only a small fraction of the total 
population of undocumented aliens in the United States, setting forth written 
guidance about how resources should presumptively be allocated in particular 
cases is a reasonable means of ensuring that DHS’s severely limited resources are 
systematically directed to its highest priorities across a large and diverse agency, 
as well as ensuring consistency in the administration of the removal system. The 
proposed policy’s identification of categories of aliens who constitute removal 
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priorities is also consistent with the categorical nature of Congress’s instruction to 
prioritize the removal of criminal aliens in the DHS Appropriations Act. 

And, significantly, the proposed policy does not identify any category of re-
movable aliens whose removal may not be pursued under any circumstances. 
Although the proposed policy limits the discretion of immigration officials to 
expend resources to remove non-priority aliens, it does not eliminate that discre-
tion entirely. It directs immigration officials to use their resources to remove aliens 
in a manner “commensurate with the level of prioritization identified,” but (as 
noted above) it does not “prohibit or discourage the apprehension, detention, or 
removal of aliens unlawfully in the United States who are not identified as 
priorities.” Johnson Prioritization Memorandum at 5. Instead, it authorizes the 
removal of even non-priority aliens if, in the judgment of an ICE Field Office 
Director, “removing such an alien would serve an important federal interest,” a 
standard the policy leaves open-ended. Id. Accordingly, the policy provides for 
case-by-case determinations about whether an individual alien’s circumstances 
warrant the expenditure of removal resources, employing a broad standard that 
leaves ample room for the exercise of individualized discretion by responsible 
officials. For these reasons, the proposed policy avoids the difficulties that might 
be raised by a more inflexible prioritization policy and dispels any concern that 
DHS has either undertaken to rewrite the immigration laws or abdicated its 
statutory responsibilities with respect to non-priority aliens.4 

II. 

We turn next to the permissibility of DHS’s proposed deferred action programs 
for certain aliens who are parents of U.S. citizens, lawful permanent residents 
(“LPRs”), or DACA recipients, and who are not removal priorities under the 
proposed policy discussed above. We begin by discussing the history and current 
practice of deferred action. We then discuss the legal authorities on which deferred 

                                                           
4 In Crane v. Napolitano, a district court recently concluded in a non-precedential opinion that the 

INA “mandates the initiation of removal proceedings whenever an immigration officer encounters an 
illegal alien who is not ‘clearly and beyond a doubt entitled to be admitted.’” Opinion and Order 
Respecting Pl. App. for Prelim. Inj. Relief, No. 3:12-cv-03247-O, 2013 WL 1744422, at *5 (N.D. Tex. 
Apr. 23) (quoting 8 U.S.C. § 1225(b)(2)(A)). The court later dismissed the case for lack of jurisdiction. 
See Crane v. Napolitano, No. 3:12-cv-03247-O, 2013 WL 8211660, at *4 (N.D. Tex. July 31). 
Although the opinion lacks precedential value, we have nevertheless considered whether, as it suggests, 
the text of the INA categorically forecloses the exercise of enforcement discretion with respect to aliens 
who have not been formally admitted. The district court’s conclusion is, in our view, inconsistent with 
the Supreme Court’s reading of the INA as permitting immigration officials to exercise enforcement 
discretion at any stage of the removal process, including when deciding whether to initiate removal 
proceedings against a particular alien. See Arizona, 132 S. Ct. at 2499; Am.-Arab Anti-Discrim. Comm., 
525 U.S. at 483–84. It is also difficult to square with authority holding that the presence of mandatory 
language in a statute, standing alone, does not necessarily limit the Executive Branch’s enforcement 
discretion, see, e.g., Chaney, 470 U.S. at 835; Inmates of Attica Corr. Facility v. Rockefeller, 477 F.2d 
375, 381 (2d Cir. 1973).  
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action relies and identify legal principles against which the proposed use of 
deferred action can be evaluated. Finally, we turn to an analysis of the proposed 
deferred action programs themselves, beginning with the program for parents of 
U.S. citizens and LPRs, and concluding with the program for parents of DACA 
recipients.  

A. 

In immigration law, the term “deferred action” refers to an exercise of adminis-
trative discretion in which immigration officials temporarily defer the removal of 
an alien unlawfully present in the United States. Am.-Arab Anti-Discrim. Comm., 
525 U.S. at 484 (citing 6 Charles Gordon et al., Immigration Law and Procedure 
§ 72.03[2][h] (1998)); see USCIS, Standard Operating Procedures for Handling 
Deferred Action Requests at USCIS Field Offices at 3 (2012) (“USCIS SOP”); INS 
Operating Instructions § 103.1(a)(1)(ii) (1977). It is one of a number of forms of 
discretionary relief—in addition to such statutory and non-statutory measures as 
parole, temporary protected status, deferred enforced departure, and extended 
voluntary departure—that immigration officials have used over the years to 
temporarily prevent the removal of undocumented aliens.5  

                                                           
5 Parole is available to aliens by statute “for urgent humanitarian reasons or significant public 

benefit.” 8 U.S.C. § 1182(d)(5)(A). Among other things, parole gives aliens the ability to adjust their 
status without leaving the United States if they are otherwise eligible for adjustment of status, see id. 
§ 1255(a), and may eventually qualify them for Federal means-tested benefits, see id. §§ 1613, 
1641(b)(4). Temporary protected status is available to nationals of designated foreign states affected by 
armed conflicts, environmental disasters, and other extraordinary conditions. Id. § 1254a. Deferred 
enforced departure, which “has no statutory basis” but rather is an exercise of “the President’s 
constitutional powers to conduct foreign relations,” may be granted to nationals of appropriate foreign 
states. USCIS, Adjudicator’s Field Manual § 38.2(a) (2014). Extended voluntary departure was a 
remedy derived from the voluntary departure statute, which, before its amendment in 1996, permitted 
the Attorney General to make a finding of removability if an alien agreed to voluntarily depart the 
United States, without imposing a time limit for the alien’s departure. See 8 U.S.C. §§ 1252(b), 1254(e) 
(1988 & Supp. II 1990); cf. 8 U.S.C. § 1229c (current provision of the INA providing authority to grant 
voluntary departure, but limiting such grants to 120 days). Some commentators, however, suggested 
that extended voluntary departure was in fact a form of “discretionary relief formulated administrative-
ly under the Attorney General’s general authority for enforcing immigration law.” Sharon Stephan, 
Cong. Research Serv., 85-599 EPW, Extended Voluntary Departure and Other Grants of Blanket Relief 
from Deportation at 1 (Feb. 23, 1985). It appears that extended voluntary departure is no longer used 
following enactment of the Immigration Act of 1990, which established the temporary protected status 
program. See U.S. Citizenship and Immigration Services Fee Schedule, 75 Fed. Reg. 33446, 33457 
(June 11, 2010) (proposed rule) (noting that “since 1990 neither the Attorney General nor the Secretary 
have designated a class of aliens for nationality-based ‘extended voluntary departure,’ and there no 
longer are aliens in the United States benefiting from such a designation,” but noting that deferred 
enforced departure is still used); H.R. Rep. No. 102-123, at 2 (1991) (indicating that in establishing 
temporary protected status, Congress was “codif[ying] and supersed[ing]” extended voluntary 
departure). See generally Andorra Bruno et al., Cong. Research Serv., Analysis of June 15, 2012 DHS 
Memorandum, Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the 
United States as Children at 5–10 (July 13, 2012) (“CRS Immigration Report”). 
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The practice of granting deferred action dates back several decades. For many 
years after the INA was enacted, INS exercised prosecutorial discretion to grant 
“non-priority” status to removable aliens who presented “appealing humanitarian 
factors.” Letter for Leon Wildes, from E. A. Loughran, Associate Commissioner, 
INS at 2 (July 16, 1973) (defining a “non-priority case” as “one in which the 
Service in the exercise of discretion determines that adverse action would be 
unconscionable because of appealing humanitarian factors”); see INS Operating 
Instructions § 103.1(a)(1)(ii) (1962). This form of administrative discretion was 
later termed “deferred action.” Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484; 
see INS Operating Instructions § 103.1(a)(1)(ii) (1977) (instructing immigration 
officers to recommend deferred action whenever “adverse action would be 
unconscionable because of the existence of appealing humanitarian factors”). 

Although the practice of granting deferred action “developed without express 
statutory authorization,” it has become a regular feature of the immigration 
removal system that has been acknowledged by both Congress and the Supreme 
Court. Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484 (internal quotation marks 
omitted); see id. at 485 (noting that a congressional enactment limiting judicial 
review of decisions “to commence proceedings, adjudicate cases, or execute 
removal orders against any alien under [the INA]” in 8 U.S.C. § 1252(g) “seems 
clearly designed to give some measure of protection to ‘no deferred action’ 
decisions and similar discretionary determinations”); see also, e.g., 8 U.S.C. 
§ 1154(a)(1)(D)(i)(II), (IV) (providing that certain individuals are “eligible for 
deferred action”). Deferred action “does not confer any immigration status”—i.e., 
it does not establish any enforceable legal right to remain in the United States—
and it may be revoked by immigration authorities at their discretion. USCIS SOP 
at 3, 7. Assuming it is not revoked, however, it represents DHS’s decision not to 
seek the alien’s removal for a specified period of time. 

Under longstanding regulations and policy guidance promulgated pursuant to 
statutory authority in the INA, deferred action recipients may receive two 
additional benefits. First, relying on DHS’s statutory authority to authorize certain 
aliens to work in the United States, DHS regulations permit recipients of deferred 
action to apply for work authorization if they can demonstrate an “economic 
necessity for employment.” 8 C.F.R. § 274a.12(c)(14); see 8 U.S.C. § 1324a(h)(3) 
(defining an “unauthorized alien” not entitled to work in the United States as an 
alien who is neither an LPR nor “authorized to be . . . employed by [the INA] or 
by the Attorney General [now the Secretary of Homeland Security]”). Second, 
DHS has promulgated regulations and issued policy guidance providing that aliens 
who receive deferred action will temporarily cease accruing “unlawful presence” 
for purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I). 8 C.F.R. 
§ 214.14(d)(3); 28 C.F.R. § 1100.35(b)(2); Memorandum for Field Leadership, 
from Donald Neufeld, Acting Associate Director, Domestic Operations Direc-
torate, USCIS, Re: Consolidation of Guidance Concerning Unlawful Presence for 
Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act at 42 
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(May 6, 2009) (“USCIS Consolidation of Guidance”) (noting that “[a]ccrual of 
unlawful presence stops on the date an alien is granted deferred action”); see 
8 U.S.C. § 1182(a)(9)(B)(ii) (providing that an alien is “unlawfully present” if, 
among other things, he “is present in the United States after the expiration of the 
period of stay authorized by the Attorney General”).6 

Immigration officials today continue to grant deferred action in individual cases 
for humanitarian and other purposes, a practice we will refer to as “ad hoc 
deferred action.” Recent USCIS guidance provides that personnel may recommend 
ad hoc deferred action if they “encounter cases during [their] normal course of 
business that they feel warrant deferred action.” USCIS SOP at 4. An alien may 
also apply for ad hoc deferred action by submitting a signed, written request to 
USCIS containing “[a]n explanation as to why he or she is seeking deferred 
action” along with supporting documentation, proof of identity, and other records. 
Id. at 3. 

For decades, INS and later DHS have also implemented broader programs that 
make discretionary relief from removal available for particular classes of aliens. In 
many instances, these agencies have made such broad-based relief available 
through the use of parole, temporary protected status, deferred enforced departure, 
or extended voluntary departure. For example, from 1956 to 1972, INS imple-
mented an extended voluntary departure program for physically present aliens who 
were beneficiaries of approved visa petitions—known as “Third Preference” visa 
petitions—relating to a specific class of visas for Eastern Hemisphere natives. See 
United States ex rel. Parco v. Morris, 426 F. Supp. 976, 979–80 (E.D. Pa. 1977). 
Similarly, for several years beginning in 1978, INS granted extended voluntary 
departure to nurses who were eligible for H-1 visas. Voluntary Departure for Out-
of-Status Nonimmigrant H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan. 19, 1978). In 
addition, in more than two dozen instances dating to 1956, INS and later DHS 
granted parole, temporary protected status, deferred enforced departure, or 
extended voluntary departure to large numbers of nationals of designated foreign 
states. See, e.g., CRS Immigration Report at 20–23; Cong. Research Serv., 
ED206779, Review of U.S. Refugee Resettlement Programs and Policies at 9, 12–
14 (1980). And in 1990, INS implemented a “Family Fairness” program that 
authorized granting extended voluntary departure and work authorization to the 
estimated 1.5 million spouses and children of aliens who had been granted legal 
status under the Immigration Reform and Control Act of 1986, Pub. L. No. 99-
603, 100 Stat. 3359 (“IRCA”). See Memorandum for Regional Commissioners, 

                                                           
6 Section 1182(a)(9)(B)(i) imposes three- and ten-year bars on the admission of aliens (other than 

aliens admitted to permanent residence) who departed or were removed from the United States after 
periods of unlawful presence of between 180 days and one year, or one year or more. Section 
1182(a)(9)(C)(i)(I) imposes an indefinite bar on the admission of any alien who, without being 
admitted, enters or attempts to reenter the United States after previously having been unlawfully 
present in the United States for an aggregate period of more than one year.  
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INS, from Gene McNary, Commissioner, INS, Re: Family Fairness: Guidelines 
for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and 
Children of Legalized Aliens (Feb. 2, 1990) (“Family Fairness Memorandum”); 
see also CRS Immigration Report at 10. 

On at least five occasions since the late 1990s, INS and later DHS have also 
made discretionary relief available to certain classes of aliens through the use of 
deferred action:  

1. Deferred Action for Battered Aliens Under the Violence Against Women Act. 
INS established a class-based deferred action program in 1997 for the benefit of 
self-petitioners under the Violence Against Women Act of 1994 (“VAWA”), Pub. 
L. No. 103-322, tit. IV, 108 Stat. 1796, 1902. VAWA authorized certain aliens 
who have been abused by U.S. citizen or LPR spouses or parents to self-petition 
for lawful immigration status, without having to rely on their abusive family 
members to petition on their behalf. Id. § 40701(a) (codified as amended at 
8 U.S.C. § 1154(a)(1)(A)(iii)–(iv), (vii)). The INS program required immigration 
officers who approved a VAWA self-petition to assess, “on a case-by-case basis, 
whether to place the alien in deferred action status” while the alien waited for a 
visa to become available. Memorandum for Regional Directors et al., INS, from 
Paul W. Virtue, Acting Executive Associate Commissioner, INS, Re: Supple-
mental Guidance on Battered Alien Self-Petitioning Process and Related Issues 
at 3 (May 6, 1997). INS noted that “[b]y their nature, VAWA cases generally 
possess factors that warrant consideration for deferred action.” Id. But because 
“[i]n an unusual case, there may be factors present that would militate against 
deferred action,” the agency instructed officers that requests for deferred action 
should still “receive individual scrutiny.” Id. In 2000, INS reported to Congress 
that, because of this program, no approved VAWA self-petitioner had been 
removed from the country. See Battered Women Immigrant Protection Act: 
Hearings on H.R. 3083 Before the Subcomm. on Immigration and Claims of the H. 
Comm. on the Judiciary, 106th Cong. at 43 (July 20, 2000) (“H.R. 3083 Hear-
ings”). 

2. Deferred Action for T and U Visa Applicants. Several years later, INS insti-
tuted a similar deferred action program for applicants for nonimmigrant status or 
visas made available under the Victims of Trafficking and Violence Protection Act 
of 2000 (“VTVPA”), Pub. L. No. 106-386, 114 Stat. 1464. That Act created two 
new nonimmigrant classifications: a “T visa” available to victims of human 
trafficking and their family members, and a “U visa” for victims of certain other 
crimes and their family members. Id. §§ 107(e), 1513(b)(3) (codified at 8 U.S.C. 
§ 1101(a)(15)(T)(i), (U)(i)). In 2001, INS issued a memorandum directing 
immigration officers to locate “possible victims in the above categories,” and to 
use “[e]xisting authority and mechanisms such as parole, deferred action, and 
stays of removal” to prevent those victims’ removal “until they have had the 
opportunity to avail themselves of the provisions of the VTVPA.” Memorandum 
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for Michael A. Pearson, Executive Associate Commissioner, INS, from Michael 
D. Cronin, Acting Executive Associate Commissioner, INS, Re: Victims of 
Trafficking and Violence Protection Act of 2000 (VTVPA) Policy Memorandum 
#2—“T” and “U” Nonimmigrant Visas at 2 (Aug. 30, 2001). In subsequent 
memoranda, INS instructed officers to make “deferred action assessment[s]” for 
“all [T visa] applicants whose applications have been determined to be bona fide,” 
Memorandum for Johnny N. Williams, Executive Associate Commissioner, INS, 
from Stuart Anderson, Executive Associate Commissioner, INS, Re: Deferred 
Action for Aliens with Bona Fide Applications for T Nonimmigrant Status at 1 
(May 8, 2002), as well as for all U visa applicants “determined to have submitted 
prima facie evidence of [their] eligibility,” Memorandum for the Director, 
Vermont Service Center, INS, from William R. Yates, USCIS, Re: Centralization 
of Interim Relief for U Nonimmigrant Status Applicants at 5 (Oct. 8, 2003). In 
2002 and 2007, INS and DHS promulgated regulations embodying these policies. 
See 8 C.F.R. § 214.11(k)(1), (k)(4), (m)(2) (promulgated by New Classification for 
Victims of Severe Forms of Trafficking in Persons; Eligibility for “T” Nonimmi-
grant Status, 67 Fed. Reg. 4784, 4800–01 (Jan. 31, 2002)) (providing that any 
T visa applicant who presents “prima facie evidence” of his eligibility should have 
his removal “automatically stay[ed]” and that applicants placed on a waiting list 
for visas “shall maintain [their] current means to prevent removal (deferred action, 
parole, or stay of removal)”); id. § 214.14(d)(2) (promulgated by New Classifica-
tion for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status, 
72 Fed. Reg. 53014, 53039 (Sept. 17, 2007)) (“USCIS will grant deferred action or 
parole to U-1 petitioners and qualifying family members while the U-1 petitioners 
are on the waiting list” for visas.). 

3. Deferred Action for Foreign Students Affected by Hurricane Katrina. As a 
consequence of the devastation caused by Hurricane Katrina in 2005, several 
thousand foreign students became temporarily unable to satisfy the requirements 
for maintaining their lawful status as F-1 nonimmigrant students, which include 
“pursuit of a ‘full course of study.’” USCIS, Interim Relief for Certain Foreign 
Academic Students Adversely Affected by Hurricane Katrina: Frequently Asked 
Questions (FAQ) at 1 (Nov. 25, 2005) (quoting 8 C.F.R. § 214.2(f)(6)), available 
at http//www.uscis.gov/sites/default/files/USCIS/Humanitarian/Special%20Situati
ons/Previous%20Special%20Situations%20By%20Topic/faq-interim-student-relie
f-hurricane-katrina.pdf (last visited Nov. 19, 2014). DHS announced that it would 
grant deferred action to these students “based on the fact that [their] failure to 
maintain status is directly due to Hurricane Katrina.” Id. at 7. To apply for 
deferred action under this program, students were required to send a letter 
substantiating their need for deferred action, along with an application for work 
authorization. Press Release, USCIS, USCIS Announces Interim Relief for Foreign 
Students Adversely Impacted by Hurricane Katrina at 1–2 (Nov. 25, 2005), 
available at http://www.uscis.gov/sites/default/files/files/pressrelease/F1Student_
11_25_05_PR.pdf (last visited Nov. 19, 2014). USCIS explained that such 
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requests for deferred action would be “decided on a case-by-case basis” and that it 
could not “provide any assurance that all such requests will be granted.” Id. at 1. 

4. Deferred Action for Widows and Widowers of U.S. Citizens. In 2009, DHS 
implemented a deferred action program for certain widows and widowers of U.S. 
citizens. USCIS explained that “no avenue of immigration relief exists for the 
surviving spouse of a deceased U.S. citizen if the surviving spouse and the U.S. 
citizen were married less than 2 years at the time of the citizen’s death” and 
USCIS had not yet adjudicated a visa petition on the spouse’s behalf. Memoran-
dum for Field Leadership, USCIS, from Donald Neufeld, Acting Associate 
Director, USCIS, Re: Guidance Regarding Surviving Spouses of Deceased U.S. 
Citizens and Their Children at 1 (Sept. 4, 2009). “In order to address humanitarian 
concerns arising from cases involving surviving spouses of U.S. citizens,” USCIS 
issued guidance permitting covered surviving spouses and “their qualifying 
children who are residing in the United States” to apply for deferred action. Id. 
at 2, 6. USCIS clarified that such relief would not be automatic, but rather would 
be unavailable in the presence of, for example, “serious adverse factors, such as 
national security concerns, significant immigration fraud, commission of other 
crimes, or public safety reasons.” Id. at 6.7 

5. Deferred Action for Childhood Arrivals. Announced by DHS in 2012, 
DACA makes deferred action available to “certain young people who were 
brought to this country as children” and therefore “[a]s a general matter . . . lacked 
the intent to violate the law.” Memorandum for David Aguilar, Acting Commis-
sioner, CBP, et al., from Janet Napolitano, Secretary, DHS, Re: Exercising 
Prosecutorial Discretion with Respect to Individuals Who Came to the United 
States as Children at 1 (June 15, 2012) (“Napolitano Memorandum”). An alien is 
eligible for DACA if she was under the age of 31 when the program began; 
arrived in the United States before the age of 16; continuously resided in the 
United States for at least 5 years immediately preceding June 15, 2012; was 
physically present on June 15, 2012; satisfies certain educational or military 
service requirements; and neither has a serious criminal history nor “poses a threat 
to national security or public safety.” See id. DHS evaluates applicants’ eligibility 
for DACA on a case-by-case basis. See id. at 2; USCIS, Deferred Action for 
Childhood Arrivals (DACA) Toolkit: Resources for Community Partners at 11 
(“DACA Toolkit”). Successful DACA applicants receive deferred action for a 

                                                           
7 Several months after the deferred action program was announced, Congress eliminated the re-

quirement that an alien be married to a U.S. citizen “for at least 2 years at the time of the citizen’s 
death” to retain his or her eligibility for lawful immigration status. Department of Homeland Security 
Appropriations Act, 2010, Pub. L. No. 111-83, § 568(c), 123 Stat. 2142, 2186 (2009). Concluding that 
this legislation rendered its surviving spouse guidance “obsolete,” USCIS withdrew its earlier guidance 
and treated all pending applications for deferred action as visa petitions. See Memorandum for 
Executive Leadership, USCIS, from Donald Neufeld, Acting Associate Director, USCIS, et al., Re: 
Additional Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and Their Children 
(REVISED) at 3, 10 (Dec. 2, 2009). 
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period of two years, subject to renewal. See DACA Toolkit at 11. DHS has stated 
that grants of deferred action under DACA may be terminated at any time, id. 
at 16, and “confer[] no substantive right, immigration status or pathway to 
citizenship,” Napolitano Memorandum at 3.8 

Congress has long been aware of the practice of granting deferred action, in-
cluding in its categorical variety, and of its salient features; and it has never acted 
to disapprove or limit the practice.9 On the contrary, it has enacted several pieces 
of legislation that have either assumed that deferred action would be available in 
certain circumstances, or expressly directed that deferred action be extended to 
certain categories of aliens. For example, as Congress was considering VAWA 
reauthorization legislation in 2000, INS officials testified before Congress about 
their deferred action program for VAWA self-petitioners, explaining that 
“[a]pproved [VAWA] self-petitioners are placed in deferred action status,” such 
that “[n]o battered alien who has filed a[n approved] self petition . . . has been 
deported.” H.R. 3083 Hearings at 43. Congress responded by not only acknowl-
edging but also expanding the deferred action program in the 2000 VAWA 
reauthorization legislation, providing that children who could no longer self-
petition under VAWA because they were over the age of 21 would nonetheless be 
“eligible for deferred action and work authorization.” Victims of Trafficking and 

                                                           
8 Before DACA was announced, our Office was consulted about whether such a program would be 

legally permissible. As we orally advised, our preliminary view was that such a program would be 
permissible, provided that immigration officials retained discretion to evaluate each application on an 
individualized basis. We noted that immigration officials typically consider factors such as having been 
brought to the United States as a child in exercising their discretion to grant deferred action in 
individual cases. We explained, however, that extending deferred action to individuals who satisfied 
these and other specified criteria on a class-wide basis would raise distinct questions not implicated by 
ad hoc grants of deferred action. We advised that it was critical that, like past policies that made 
deferred action available to certain classes of aliens, the DACA program require immigration officials 
to evaluate each application for deferred action on a case-by-case basis, rather than granting deferred 
action automatically to all applicants who satisfied the threshold eligibility criteria. We also noted that, 
although the proposed program was predicated on humanitarian concerns that appeared less particular-
ized and acute than those underlying certain prior class-wide deferred action programs, the concerns 
animating DACA were nonetheless consistent with the types of concerns that have customarily guided 
the exercise of immigration enforcement discretion. 

9 Congress has considered legislation that would limit the practice of granting deferred action, but it 
has never enacted such a measure. In 2011, a bill was introduced in both the House and the Senate that 
would have temporarily suspended DHS’s authority to grant deferred action except in narrow 
circumstances. See H.R. 2497, 112th Cong. (2011); S. 1380, 112th Cong. (2011). Neither chamber, 
however, voted on the bill. This year, the House passed a bill that purported to bar any funding for 
DACA or other class-wide deferred action programs, H.R. 5272, 113th Cong. (2014), but the Senate 
has not considered the legislation. Because the Supreme Court has instructed that unenacted legislation 
is an unreliable indicator of legislative intent, see Red Lion Broad. Co. v. FCC, 395 U.S. 367, 381 n.11 
(1969), we do not draw any inference regarding congressional policy from these unenacted bills.  
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Violence Protection Act of 2000, Pub. L. No. 106-386, § 1503(d)(2), 114 Stat. 
1464, 1522 (codified at 8 U.S.C. § 1154(a)(1)(D)(i)(II), (IV)).10 

Congress demonstrated a similar awareness of INS’s (and later DHS’s) de-
ferred action program for bona fide T and U visa applicants. As discussed above, 
that program made deferred action available to nearly all individuals who could 
make a prima facie showing of eligibility for a T or U visa. In 2008 legislation, 
Congress authorized DHS to “grant . . . an administrative stay of a final order of 
removal” to any such individual. William Wilberforce Trafficking Victims 
Protection Reauthorization Act of 2008, Pub. L. No. 110-457, § 204, 122 Stat. 
5044, 5060 (codified at 8 U.S.C. § 1227(d)(1)). Congress further clarified that 
“[t]he denial of a request for an administrative stay of removal under this subsec-
tion shall not preclude the alien from applying for . . . deferred action.” Id. It also 
directed DHS to compile a report detailing, among other things, how long DHS’s 
“specially trained [VAWA] Unit at the [USCIS] Vermont Service Center” took to 
adjudicate victim-based immigration applications for “deferred action,” along with 
“steps taken to improve in this area.” Id. § 238. Representative Berman, the bill’s 
sponsor, explained that the Vermont Service Center should “strive to issue work 
authorization and deferred action” to “[i]mmigrant victims of domestic violence, 
sexual assault and other violence crimes . . . in most instances within 60 days of 
filing.” 154 Cong. Rec. 24603 (2008). 

In addition, in other enactments, Congress has specified that certain classes of 
individuals should be made “eligible for deferred action.” These classes include 
certain immediate family members of LPRs who were killed on September 11, 
2001, USA PATRIOT Act of 2001, Pub. L. No. 107-56, § 423(b), 115 Stat. 272, 
361, and certain immediate family members of certain U.S. citizens killed in 
combat, National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 
108-136, § 1703(c)–(d), 117 Stat. 1392, 1694. In the same legislation, Congress 
made these individuals eligible to obtain lawful status as “family-sponsored 
immigrant[s]” or “immediate relative[s]” of U.S. citizens. Pub. L. No. 107-56, 
§ 423(b), 115 Stat. 272, 361; Pub. L. No. 108-136, § 1703(c)(1)(A), 117 Stat. 
1392, 1694; see generally Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191, 2197 
(2014) (plurality opinion) (explaining which aliens typically qualify as family-
sponsored immigrants or immediate relatives). 

Finally, Congress acknowledged the practice of granting deferred action in the 
REAL ID Act of 2005, Pub. L. No. 109-13, div. B, 119 Stat. 231, 302 (codified at 

                                                           
10 Five years later, in the Violence Against Women and Department of Justice Reauthorization Act 

of 2005, Pub. L. No. 109-162, 119 Stat. 2960, Congress specified that, “[u]pon the approval of a 
petition as a VAWA self-petitioner, the alien . . . is eligible for work authorization.” Id. § 814(b) 
(codified at 8 U.S.C. § 1154(a)(1)(K)). One of the Act’s sponsors explained that while this provision 
was intended to “give[] DHS statutory authority to grant work authorization . . . without having to rely 
upon deferred action . . . [t]he current practice of granting deferred action to approved VAWA self-
petitioners should continue.” 151 Cong. Rec. 29334 (2005) (statement of Rep. Conyers). 
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49 U.S.C. § 30301 note), which makes a state-issued driver’s license or identifica-
tion card acceptable for federal purposes only if the state verifies, among other 
things, that the card’s recipient has “[e]vidence of [l]awful [s]tatus.” Congress 
specified that, for this purpose, acceptable evidence of lawful status includes proof 
of, among other things, citizenship, lawful permanent or temporary residence, or 
“approved deferred action status.” Id. § 202(c)(2)(B)(viii). 

B. 

The practice of granting deferred action, like the practice of setting enforce-
ment priorities, is an exercise of enforcement discretion rooted in DHS’s authority 
to enforce the immigration laws and the President’s duty to take care that the laws 
are faithfully executed. It is one of several mechanisms by which immigration 
officials, against a backdrop of limited enforcement resources, exercise their 
“broad discretion” to administer the removal system—and, more specifically, their 
discretion to determine whether “it makes sense to pursue removal” in particular 
circumstances. Arizona, 132 S. Ct. at 2499.  

Deferred action, however, differs in at least three respects from more familiar 
and widespread exercises of enforcement discretion. First, unlike (for example) the 
paradigmatic exercise of prosecutorial discretion in a criminal case, the conferral 
of deferred action does not represent a decision not to prosecute an individual for 
past unlawful conduct; it instead represents a decision to openly tolerate an 
undocumented alien’s continued presence in the United States for a fixed period 
(subject to revocation at the agency’s discretion). Second, unlike most exercises of 
enforcement discretion, deferred action carries with it benefits in addition to non-
enforcement itself; specifically, the ability to seek employment authorization and 
suspension of unlawful presence for purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and 
(a)(9)(C)(i)(I). Third, class-based deferred action programs, like those for VAWA 
recipients and victims of Hurricane Katrina, do not merely enable individual 
immigration officials to select deserving beneficiaries from among those aliens 
who have been identified or apprehended for possible removal—as is the case with 
ad hoc deferred action—but rather set forth certain threshold eligibility criteria and 
then invite individuals who satisfy these criteria to apply for deferred action status.  

While these features of deferred action are somewhat unusual among exercises 
of enforcement discretion, the differences between deferred action and other 
exercises of enforcement discretion are less significant than they might initially 
appear. The first feature—the toleration of an alien’s continued unlawful pres-
ence—is an inevitable element of almost any exercise of discretion in immigration 
enforcement. Any decision not to remove an unlawfully present alien—even 
through an exercise of routine enforcement discretion—necessarily carries with it 
a tacit acknowledgment that the alien will continue to be present in the United 
States without legal status. Deferred action arguably goes beyond such tacit 
acknowledgment by expressly communicating to the alien that his or her unlawful 
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presence will be tolerated for a prescribed period of time. This difference is not, in 
our view, insignificant. But neither does it fundamentally transform deferred 
action into something other than an exercise of enforcement discretion: As we 
have previously noted, deferred action confers no lawful immigration status, 
provides no path to lawful permanent residence or citizenship, and is revocable at 
any time in the agency’s discretion. 

With respect to the second feature, the additional benefits deferred action con-
fers—the ability to apply for work authorization and the tolling of unlawful 
presence—do not depend on background principles of agency discretion under 
DHS’s general immigration authorities or the Take Care Clause at all, but rather 
depend on independent and more specific statutory authority rooted in the text of 
the INA. The first of those authorities, DHS’s power to prescribe which aliens are 
authorized to work in the United States, is grounded in 8 U.S.C. § 1324a(h)(3), 
which defines an “unauthorized alien” not entitled to work in the United States as 
an alien who is neither an LPR nor “authorized to be . . . employed by [the INA] 
or by the Attorney General [now the Secretary of Homeland Security].” This 
statutory provision has long been understood to recognize the authority of the 
Secretary (and the Attorney General before him) to grant work authorization to 
particular classes of aliens. See 8 C.F.R. § 274a.12; see also Perales v. Casillas, 
903 F.2d 1043, 1048–50 (5th Cir. 1990) (describing the authority recognized by 
section 1324a(h)(3) as “permissive” and largely “unfettered”).11 Although the INA 

                                                           
11 Section 1324a(h)(3) was enacted in 1986 as part of IRCA. Before then, the INA contained no 

provisions comprehensively addressing the employment of aliens or expressly delegating the authority 
to regulate the employment of aliens to a responsible federal agency. INS assumed the authority to 
prescribe the classes of aliens authorized to work in the United States under its general responsibility to 
administer the immigration laws. In 1981, INS promulgated regulations codifying its existing 
procedures and criteria for granting employment authorization. See Employment Authorization to 
Aliens in the United States, 46 Fed. Reg. 25079, 25080–81 (May 5, 1981) (citing 8 U.S.C. § 1103(a)). 
Those regulations permitted certain categories of aliens who lacked lawful immigration status, 
including deferred action recipients, to apply for work authorization under certain circumstances. 
8 C.F.R. § 109.1(b)(7) (1982). In IRCA, Congress introduced a “comprehensive scheme prohibiting the 
employment of illegal aliens in the United States,” Hoffman Plastic Compounds, Inc. v. NLRB, 535 
U.S. 137, 147 (2002), to be enforced primarily through criminal and civil penalties on employers who 
knowingly employ an “unauthorized alien.” As relevant here, Congress defined an “unauthorized 
alien” barred from employment in the United States as an alien who “is not . . . either (A) an alien 
lawfully admitted for permanent residence, or (B) authorized to be so employed by this chapter or by 
the Attorney General.” 8 U.S.C. § 1324a(h)(3) (emphasis added). Shortly after IRCA was enacted, INS 
denied a petition to rescind its employment authorization regulation, rejecting an argument that “the 
phrase ‘authorized to be so employed by this Act or the Attorney General’ does not recognize the 
Attorney General’s authority to grant work authorization except to those aliens who have already been 
granted specific authorization by the Act.” Employment Authorization; Classes of Aliens Eligible, 52 
Fed. Reg. 46092, 46093 (Dec. 4, 1987). Because the same statutory phrase refers both to aliens 
authorized to be employed by the INA and aliens authorized to be employed by the Attorney General, 
INS concluded that the only way to give effect to both references is to conclude “that Congress, being 
fully aware of the Attorney General’s authority to promulgate regulations, and approving of the manner 
in which he has exercised that authority in this matter, defined ‘unauthorized alien’ in such fashion as 
to exclude aliens who have been authorized employment by the Attorney General through the 
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requires the Secretary to grant work authorization to particular classes of aliens, 
see, e.g., 8 U.S.C. § 1158(c)(1)(B) (aliens granted asylum), it places few limita-
tions on the Secretary’s authority to grant work authorization to other classes of 
aliens. Further, and notably, additional provisions of the INA expressly contem-
plate that the Secretary may grant work authorization to aliens lacking lawful 
immigration status—even those who are in active removal proceedings or, in 
certain circumstances, those who have already received final orders of removal. 
See id. § 1226(a)(3) (permitting the Secretary to grant work authorization to an 
otherwise work-eligible alien who has been arrested and detained pending a 
decision whether to remove the alien from the United States); id. § 1231(a)(7) 
(permitting the Secretary under certain narrow circumstances to grant work 
authorization to aliens who have received final orders of removal). Consistent with 
these provisions, the Secretary has long permitted certain additional classes of 
aliens who lack lawful immigration status to apply for work authorization, 
including deferred action recipients who can demonstrate an economic necessity 
for employment. See 8 C.F.R. § 274a.12(c)(14); see also id. § 274a.12(c)(8) 
(applicants for asylum), (c)(10) (applicants for cancellation of removal); supra 
note 11 (discussing 1981 regulations). 

The Secretary’s authority to suspend the accrual of unlawful presence of de-
ferred action recipients is similarly grounded in the INA. The relevant statutory 
provision treats an alien as “unlawfully present” for purposes of 8 U.S.C. 
§ 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I) if he “is present in the United States after the 
expiration of the period of stay authorized by the Attorney General.” 8 U.S.C. 
§ 1182(a)(9)(B)(ii). That language contemplates that the Attorney General (and 
now the Secretary) may authorize an alien to stay in the United States without 
accruing unlawful presence under section 1182(a)(9)(B)(i) or section 
1182(a)(9)(C)(i). And DHS regulations and policy guidance interpret a “period of 
stay authorized by the Attorney General” to include periods during which an alien 
has been granted deferred action. See 8 C.F.R. § 214.14(d)(3); 28 C.F.R. 
§ 1100.35(b)(2); USCIS Consolidation of Guidance at 42.  

 The final unusual feature of deferred action programs is particular to class-
based programs. The breadth of such programs, in combination with the first two 
features of deferred action, may raise particular concerns about whether immigra-
tion officials have undertaken to substantively change the statutory removal 
system rather than simply adapting its application to individual circumstances. But 
the salient feature of class-based programs—the establishment of an affirmative 
application process with threshold eligibility criteria—does not in and of itself 
cross the line between executing the law and rewriting it. Although every class-
wide deferred action program that has been implemented to date has established 
                                                                                                                                     
regulatory process, in addition to those who are authorized employment by statute.” Id.; see Commodity 
Futures Trading Comm’n v. Schor, 478 U.S. 833, 844 (1986) (stating that “considerable weight must 
be accorded” an agency’s “contemporaneous interpretation of the statute it is entrusted to administer”). 
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certain threshold eligibility criteria, each program has also left room for case-by-
case determinations, giving immigration officials discretion to deny applications 
even if the applicant fulfills all of the program criteria. See supra pp. 15–18. Like 
the establishment of enforcement priorities discussed in Part I, the establishment 
of threshold eligibility criteria can serve to avoid arbitrary enforcement decisions 
by individual officers, thereby furthering the goal of ensuring consistency across a 
large agency. The guarantee of individualized, case-by-case review helps avoid 
potential concerns that, in establishing such eligibility criteria, the Executive is 
attempting to rewrite the law by defining new categories of aliens who are 
automatically entitled to particular immigration relief. See Crowley Caribbean 
Transp., 37 F.3d at 676–77; see also Chaney, 470 U.S. at 833 n.4. Furthermore, 
while permitting potentially eligible individuals to apply for an exercise of 
enforcement discretion is not especially common, many law enforcement agencies 
have developed programs that invite violators of the law to identify themselves to 
the authorities in exchange for leniency.12 Much as is the case with those pro-
grams, inviting eligible aliens to identify themselves through an application 
process may serve the agency’s law enforcement interests by encouraging lower-
priority individuals to identify themselves to the agency. In so doing, the process 
may enable the agency to better focus its scarce resources on higher enforcement 
priorities. 

Apart from the considerations just discussed, perhaps the clearest indication 
that these features of deferred action programs are not per se impermissible is the 
fact that Congress, aware of these features, has repeatedly enacted legislation 
appearing to endorse such programs. As discussed above, Congress has not only 
directed that certain classes of aliens be made eligible for deferred action pro-
grams—and in at least one instance, in the case of VAWA beneficiaries, directed 
the expansion of an existing program—but also ranked evidence of approved 
deferred action status as evidence of “lawful status” for purposes of the REAL ID 
Act. These enactments strongly suggest that when DHS in the past has decided to 
grant deferred action to an individual or class of individuals, it has been acting in a 
manner consistent with congressional policy “‘rather than embarking on a frolic of 
its own.’” United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 139 

                                                           
12 For example, since 1978, the Department of Justice’s Antitrust Division has implemented a 

“leniency program” under which a corporation that reveals an antitrust conspiracy in which it 
participated may receive a conditional promise that it will not be prosecuted. See Dep’t of Justice, 
Frequently Asked Questions Regarding the Antitrust Division’s Leniency Program and Model Leniency 
Letters (November 19, 2008), available at http://www.justice.gov/atr/public/criminal/239583.pdf (last 
visited Nov. 19, 2014); see also Internal Revenue Manual § 9.5.11.9(2) (Revised IRS Voluntary 
Disclosure Practice), available at http://www.irs.gov/uac/Revised-IRS-Voluntary-Disclosure-Practice 
(last visited Nov. 19, 2014) (explaining that a taxpayer’s voluntary disclosure of misreported tax 
information “may result in prosecution not being recommended”); U.S. Marshals Service, Fugitive Safe 
Surrender FAQs, available at http://www.usmarshals.gov/safesurrender/faqs.html (last visited Nov. 19, 
2014) (stating that fugitives who surrender at designated sites and times under the “Fugitive Safe 
Surrender” program are likely to receive “favorable consideration”).  
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(1985) (quoting Red Lion Broad. Co. v. FCC, 395 U.S. 367, 375 (1969)); cf. id. at 
137–39 (concluding that Congress acquiesced in an agency’s assertion of regulato-
ry authority by “refus[ing] . . . to overrule” the agency’s view after it was specifi-
cally “brought to Congress’[s] attention,” and further finding implicit congression-
al approval in legislation that appeared to acknowledge the regulatory authority in 
question); Dames & Moore v. Regan, 453 U.S. 654, 680 (1981) (finding that 
Congress “implicitly approved the practice of claim settlement by executive 
agreement” by enacting the International Claims Settlement Act of 1949, which 
“create[d] a procedure to implement” those very agreements).  

Congress’s apparent endorsement of certain deferred action programs does not 
mean, of course, that a deferred action program can be lawfully extended to any 
group of aliens, no matter its characteristics or its scope, and no matter the 
circumstances in which the program is implemented. Because deferred action, like 
the prioritization policy discussed above, is an exercise of enforcement discretion 
rooted in the Secretary’s broad authority to enforce the immigration laws and the 
President’s duty to take care that the laws are faithfully executed, it is subject to 
the same four general principles previously discussed. See supra pp. 6–7. Thus, 
any expansion of deferred action to new classes of aliens must be carefully 
scrutinized to ensure that it reflects considerations within the agency’s expertise, 
and that it does not seek to effectively rewrite the laws to match the Executive’s 
policy preferences, but rather operates in a manner consonant with congressional 
policy expressed in the statute. See supra pp. 6–7 (citing Youngstown, 343 U.S. at 
637, and Nat’l Ass’n of Home Builders, 551 U.S. at 658). Immigration officials 
cannot abdicate their statutory responsibilities under the guise of exercising 
enforcement discretion. See supra p. 7 (citing Chaney, 470 U.S. at 833 n.4). And 
any new deferred action program should leave room for individualized evaluation 
of whether a particular case warrants the expenditure of resources for enforcement. 
See supra p. 7 (citing Glickman, 96 F.3d at 1123, and Crowley Caribbean Transp., 
37 F.3d at 676–77). 

Furthermore, because deferred action programs depart in certain respects from 
more familiar and widespread exercises of enforcement discretion, particularly 
careful examination is needed to ensure that any proposed expansion of deferred 
action complies with these general principles, so that the proposed program does 
not, in effect, cross the line between executing the law and rewriting it. In 
analyzing whether the proposed programs cross this line, we will draw substantial 
guidance from Congress’s history of legislation concerning deferred action. In the 
absence of express statutory guidance, the nature of deferred action programs 
Congress has implicitly approved by statute helps to shed light on Congress’s own 
understandings about the permissible uses of deferred action. Those understand-
ings, in turn, help to inform our consideration of whether the proposed deferred 
action programs are “faithful[]” to the statutory scheme Congress has enacted. 
U.S. Const. art. II, § 3.  
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C. 

We now turn to the specifics of DHS’s proposed deferred action programs. 
DHS has proposed implementing a policy under which an alien could apply for, 
and would be eligible to receive, deferred action if he or she: (1) is not an en-
forcement priority under DHS policy; (2) has continuously resided in the United 
States since before January 1, 2010; (3) is physically present in the United States 
both when DHS announces its program and at the time of application for deferred 
action; (4) has a child who is a U.S. citizen or LPR; and (5) presents “no other 
factors that, in the exercise of discretion, make[] the grant of deferred action 
inappropriate.” Johnson Deferred Action Memorandum at 4. You have also asked 
about the permissibility of a similar program that would be open to parents of 
children who have received deferred action under the DACA program. We first 
address DHS’s proposal to implement a deferred action program for the parents of 
U.S. citizens and LPRs, and then turn to the permissibility of the program for 
parents of DACA recipients in the next section.  

1. 

We begin by considering whether the proposed program for the parents of U.S. 
citizens and LPRs reflects considerations within the agency’s expertise. DHS has 
offered two justifications for the proposed program for the parents of U.S. citizens 
and LPRs. First, as noted above, severe resource constraints make it inevitable that 
DHS will not remove the vast majority of aliens who are unlawfully present in the 
United States. Consistent with Congress’s instruction, DHS prioritizes the removal 
of individuals who have significant criminal records, as well as others who present 
dangers to national security, public safety, or border security. See supra p. 10. 
Parents with longstanding ties to the country and who have no significant criminal 
records or other risk factors rank among the agency’s lowest enforcement 
priorities; absent significant increases in funding, the likelihood that any individu-
al in that category will be determined to warrant the expenditure of severely 
limited enforcement resources is very low. Second, DHS has explained that the 
program would serve an important humanitarian interest in keeping parents 
together with children who are lawfully present in the United States, in situations 
where such parents have demonstrated significant ties to community and family in 
this country. See Shahoulian E-mail.  

With respect to DHS’s first justification, the need to efficiently allocate scarce 
enforcement resources is a quintessential basis for an agency’s exercise of 
enforcement discretion. See Chaney, 470 U.S. at 831. Because, as discussed 
earlier, Congress has appropriated only a small fraction of the funds needed for 
full enforcement, DHS can remove no more than a small fraction of the individu-
als who are removable under the immigration laws. See supra p. 9. The agency 
must therefore make choices about which violations of the immigration laws it 
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will prioritize and pursue. And as Chaney makes clear, such choices are entrusted 
largely to the Executive’s discretion. 470 U.S. at 831. 

The deferred action program DHS proposes would not, of course, be costless. 
Processing applications for deferred action and its renewal requires manpower and 
resources. See Arizona, 132 S. Ct. at 2521 (Scalia, J., concurring in part and 
dissenting in part). But DHS has informed us that the costs of administering the 
proposed program would be borne almost entirely by USCIS through the collec-
tion of application fees. See Shahoulian E-mail; see also 8 U.S.C. § 1356(m); 
8 C.F.R. § 103.7(b)(1)(i)(C), (b)(1)(i)(HH). DHS has indicated that the costs of 
administering the deferred action program would therefore not detract in any 
significant way from the resources available to ICE and CBP—the enforcement 
arms of DHS—which rely on money appropriated by Congress to fund their 
operations. See Shahoulian E-mail. DHS has explained that, if anything, the 
proposed deferred action program might increase ICE’s and CBP’s efficiency by 
in effect using USCIS’s fee-funded resources to enable those enforcement 
divisions to more easily identify non-priority aliens and focus their resources on 
pursuing aliens who are strong candidates for removal. See id. The proposed 
program, in short, might help DHS address its severe resource limitations, and at 
the very least likely would not exacerbate them. See id. 

DHS does not, however, attempt to justify the proposed program solely as a 
cost-saving measure, or suggest that its lack of resources alone is sufficient to 
justify creating a deferred action program for the proposed class. Rather, as noted 
above, DHS has explained that the program would also serve a particularized 
humanitarian interest in promoting family unity by enabling those parents of U.S. 
citizens and LPRs who are not otherwise enforcement priorities and who have 
demonstrated community and family ties in the United States (as evidenced by the 
length of time they have remained in the country) to remain united with their 
children in the United States. Like determining how best to respond to resource 
constraints, determining how to address such “human concerns” in the immigra-
tion context is a consideration that is generally understood to fall within DHS’s 
expertise. Arizona, 132 S. Ct. at 2499. 

This second justification for the program also appears consonant with congres-
sional policy embodied in the INA. Numerous provisions of the statute reflect a 
particular concern with uniting aliens with close relatives who have attained 
lawful immigration status in the United States. See, e.g., Fiallo v. Bell, 430 U.S. 
787, 795 n.6 (1977); INS v. Errico, 385 U.S. 214, 220 n.9 (1966) (“‘The legislative 
history of the Immigration and Nationality Act clearly indicates that the Con-
gress . . . was concerned with the problem of keeping families of United States 
citizens and immigrants united.’” (quoting H.R. Rep. No. 85-1199, at 7 (1957)). 
The INA provides a path to lawful status for the parents, as well as other immedi-
ate relatives, of U.S. citizens: U.S. citizens aged twenty-one or over may petition 
for parents to obtain visas that would permit them to enter and permanently reside 
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in the United States, and there is no limit on the overall number of such petitions 
that may be granted. See 8 U.S.C. § 1151(b)(2)(A)(i); see also Cuellar de Osorio, 
134 S. Ct. at 2197–99 (describing the process for obtaining a family-based 
immigrant visa). And although the INA contains no parallel provision permitting 
LPRs to petition on behalf of their parents, it does provide a path for LPRs to 
become citizens, at which point they too can petition to obtain visas for their 
parents. See, e.g., 8 U.S.C. § 1427(a) (providing that aliens are generally eligible 
to become naturalized citizens after five years of lawful permanent residence); id. 
§ 1430(a) (alien spouses of U.S. citizens become eligible after three years of 
lawful permanent residence); Demore v. Kim, 538 U.S. 510, 544 (2003).13 
Additionally, the INA empowers the Attorney General to cancel the removal of, 
and adjust to lawful permanent resident status, aliens who have been physically 
present in the United States for a continuous period of not less than ten years, 
exhibit good moral character, have not been convicted of specified offenses, and 
have immediate relatives who are U.S. citizens or LPRs and who would suffer 
exceptional hardship from the alien’s removal. 8 U.S.C. § 1229b(b)(1). DHS’s 
proposal to focus on the parents of U.S. citizens and LPRs thus tracks a congres-
sional concern, expressed in the INA, with uniting the immediate families of 
individuals who have permanent legal ties to the United States. 

At the same time, because the temporary relief DHS’s proposed program would 
confer to such parents is sharply limited in comparison to the benefits Congress 
has made available through statute, DHS’s proposed program would not operate to 
circumvent the limits Congress has placed on the availability of those benefits. 
The statutory provisions discussed above offer the parents of U.S. citizens and 
LPRs the prospect of permanent lawful status in the United States. The cancella-
tion of removal provision, moreover, offers the prospect of receiving such status 

                                                           
13 The INA does permit LPRs to petition on behalf of their spouses and children even before they 

have attained citizenship. See 8 U.S.C. § 1153(a)(2). However, the exclusion of LPRs’ parents from 
this provision does not appear to reflect a congressional judgment that, until they attain citizenship, 
LPRs lack an interest in being united with their parents comparable to their interest in being united with 
their other immediate relatives. The distinction between parents and other relatives originated with a 
1924 statute that exempted the wives and minor children of U.S. citizens from immigration quotas, 
gave “preference status”—eligibility for a specially designated pool of immigrant visas—to other 
relatives of U.S. citizens, and gave no favorable treatment to the relatives of LPRs. Immigration Act of 
1924, Pub. L. No. 68-139, §§ 4(a), 6, 43 Stat. 153, 155–56. In 1928, Congress extended preference 
status to LPRs’ wives and minor children, reasoning that because such relatives would be eligible for 
visas without regard to any quota when their LPR relatives became citizens, granting preference status 
to LPRs’ wives and minor children would “hasten[]” the “family reunion.” S. Rep. No. 70-245, at 2 
(1928); see Act of May 29, 1928, ch. 914, 45 Stat. 1009, 1009–10. The special visa status for wives and 
children of LPRs thus mirrored, and was designed to complement, the special visa status given to wives 
and minor children of U.S. citizens. In 1965, Congress eliminated the basis on which the distinction 
had rested by exempting all “immediate relatives” of U.S. citizens, including parents, from numerical 
restrictions on immigration. Pub. L. No. 89-236, § 1, 79 Stat. 911, 911. But it did not amend eligibility 
for preference status for relatives of LPRs to reflect that change. We have not been able to discern any 
rationale for this omission in the legislative history or statutory text of the 1965 law.  
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immediately, without the delays generally associated with the family-based 
immigrant visa process. DHS’s proposed program, in contrast, would not grant the 
parents of U.S. citizens and LPRs any lawful immigration status, provide a path to 
permanent residence or citizenship, or otherwise confer any legally enforceable 
entitlement to remain in the United States. See USCIS SOP at 3. It is true that, as 
we have discussed, a grant of deferred action would confer eligibility to apply for 
and obtain work authorization, pursuant to the Secretary’s statutory authority to 
grant such authorization and the longstanding regulations promulgated thereunder. 
See supra pp. 13, 21–22. But unlike the automatic employment eligibility that 
accompanies LPR status, see 8 U.S.C. § 1324a(h)(3), this authorization could be 
granted only on a showing of economic necessity, and would last only for the 
limited duration of the deferred action grant, see 8 C.F.R. § 274a.12(c)(14).  

The other salient features of the proposal are similarly consonant with con-
gressional policy. The proposed program would focus on parents who are not 
enforcement priorities under the prioritization policy discussed above—a policy 
that, as explained earlier, comports with the removal priorities set by Congress. 
See supra p. 10. The continuous residence requirement is likewise consistent 
with legislative judgments that extended periods of continuous residence are 
indicative of strong family and community ties. See IRCA, Pub. L. No. 99-603, 
§ 201(a), 100 Stat. 3359, 3394 (1986) (codified as amended at 8 U.S.C. 
§ 1255a(a)(2)) (granting lawful status to certain aliens unlawfully present in the 
United States since January 1, 1982); id. § 302(a) (codified as amended at 
8 U.S.C. § 1160) (granting similar relief to certain agricultural workers); H.R. 
Rep. No. 99-682, pt. 1, at 49 (1986) (stating that aliens present in the United 
States for five years “have become a part of their communities[,] . . . have strong 
family ties here which include U.S. citizens and lawful residents[,] . . . have 
built social networks in this country[, and] . . . have contributed to the United 
States in myriad ways”); S. Rep. No. 99-132, at 16 (1985) (deporting aliens who 
“have become well settled in this country” would be a “wasteful use of the 
Immigration and Naturalization Service’s limited enforcement resources”); see 
also Arizona, 132 S. Ct. at 2499 (noting that “[t]he equities of an individual 
case” turn on factors “including whether the alien has . . . long ties to the 
community”).  

We also do not believe DHS’s proposed program amounts to an abdication of 
its statutory responsibilities, or a legislative rule overriding the commands of the 
statute. As discussed earlier, DHS’s severe resource constraints mean that, unless 
circumstances change, it could not as a practical matter remove the vast majority 
of removable aliens present in the United States. The fact that the proposed 
program would defer the removal of a subset of these removable aliens—a subset 
that ranks near the bottom of the list of the agency’s removal priorities—thus does 
not, by itself, demonstrate that the program amounts to an abdication of DHS’s 
responsibilities. And the case-by-case discretion given to immigration officials 
under DHS’s proposed program alleviates potential concerns that DHS has 
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abdicated its statutory enforcement responsibilities with respect to, or created a 
categorical, rule-like entitlement to immigration relief for, the particular class of 
aliens eligible for the program. An alien who meets all the criteria for deferred 
action under the program would receive deferred action only if he or she “pre-
sent[ed] no other factors that, in the exercise of discretion,” would “make[] the 
grant of deferred action inappropriate.” Johnson Deferred Action Memorandum 
at 4. The proposed policy does not specify what would count as such a factor; it 
thus leaves the relevant USCIS official with substantial discretion to determine 
whether a grant of deferred action is warranted. In other words, even if an alien is 
not a removal priority under the proposed policy discussed in Part I, has continu-
ously resided in the United States since before January 1, 2010, is physically 
present in the country, and is a parent of an LPR or a U.S. citizen, the USCIS 
official evaluating the alien’s deferred action application must still make a 
judgment, in the exercise of her discretion, about whether that alien presents any 
other factor that would make a grant of deferred action inappropriate. This feature 
of the proposed program ensures that it does not create a categorical entitlement to 
deferred action that could raise concerns that DHS is either impermissibly 
attempting to rewrite or categorically declining to enforce the law with respect to a 
particular group of undocumented aliens. 

Finally, the proposed deferred action program would resemble in material 
respects the kinds of deferred action programs Congress has implicitly approved in 
the past, which provides some indication that the proposal is consonant not only 
with interests reflected in immigration law as a general matter, but also with 
congressional understandings about the permissible uses of deferred action. As 
noted above, the program uses deferred action as an interim measure for a group 
of aliens to whom Congress has given a prospective entitlement to lawful immi-
gration status. While Congress has provided a path to lawful status for the parents 
of U.S. citizens and LPRs, the process of obtaining that status “takes time.” 
Cuellar de Osorio, 134 S. Ct. at 2199. The proposed program would provide a 
mechanism for families to remain together, depending on their circumstances, for 
some or all of the intervening period.14 Immigration officials have on several 

                                                           
14 DHS’s proposed program would likely not permit all potentially eligible parents to remain 

together with their children for the entire duration of the time until a visa is awarded. In particular, 
undocumented parents of adult citizens who are physically present in the country would be ineligible to 
adjust their status without first leaving the country if they had never been “inspected and admitted or 
paroled into the United States.” 8 U.S.C. § 1255(a) (permitting the Attorney General to adjust to 
permanent resident status certain aliens present in the United States if they become eligible for 
immigrant visas). They would thus need to leave the country to obtain a visa at a U.S. consulate 
abroad. See id. § 1201(a); Cuellar de Osorio, 134 S. Ct. at 2197–99. But once such parents left the 
country, they would in most instances become subject to the 3- or 10-year bar under 8 U.S.C. 
§ 1182(a)(9)(B)(i) and therefore unable to obtain a visa unless they remained outside the country for 
the duration of the bar. DHS’s proposed program would nevertheless enable other families to stay 
together without regard to the 3- or 10-year bar. And even as to those families with parents who would 
become subject to that bar, the proposed deferred action program would have the effect of reducing the 
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occasions deployed deferred action programs as interim measures for other classes 
of aliens with prospective entitlements to lawful immigration status, including 
VAWA self-petitioners, bona fide T and U visa applicants, certain immediate 
family members of certain U.S. citizens killed in combat, and certain immediate 
family members of aliens killed on September 11, 2001. As noted above, each of 
these programs has received Congress’s implicit approval—and, indeed, in the 
case of VAWA self-petitioners, a direction to expand the program beyond its 
original bounds. See supra pp. 18–20.15 In addition, much like these and other 
programs Congress has implicitly endorsed, the program serves substantial and 
particularized humanitarian interests. Removing the parents of U.S. citizens and 
LPRs—that is, of children who have established permanent legal ties to the United 
States—would separate them from their nuclear families, potentially for many 
years, until they were able to secure visas through the path Congress has provided. 
During that time, both the parents and their U.S. citizen or LPR children would be 
deprived of both the economic support and the intangible benefits that families 
provide. 

We recognize that the proposed program would likely differ in size from these 
prior deferred action programs. Although DHS has indicated that there is no 
reliable way to know how many eligible aliens would actually apply for or would 
be likely to receive deferred action following individualized consideration under 
the proposed program, it has informed us that approximately 4 million individuals 
could be eligible to apply. See Shahoulian E-mail. We have thus considered 
whether the size of the program alone sets it at odds with congressional policy or 
the Executive’s duties under the Take Care Clause. In the absence of express 
statutory guidance, it is difficult to say exactly how the program’s potential size 
bears on its permissibility as an exercise of executive enforcement discretion. But 
because the size of DHS’s proposed program corresponds to the size of a popula-
tion to which Congress has granted a prospective entitlement to lawful status 

                                                                                                                                     
amount of time the family had to spend apart, and could enable them to adjust the timing of their 
separation according to, for example, their children’s needs for care and support. 

15 Several extended voluntary departure programs have been animated by a similar rationale, and 
the most prominent of these programs also received Congress’s implicit approval. In particular, as 
noted above, the Family Fairness policy, implemented in 1990, authorized granting extended voluntary 
departure and work authorization to the estimated 1.5 million spouses and children of aliens granted 
legal status under IRCA—aliens who would eventually “acquire lawful permanent resident status” and 
be able to petition on behalf of their family members. Family Fairness Memorandum at 1; see supra 
pp. 14–15. Later that year, Congress granted the beneficiaries of the Family Fairness program an 
indefinite stay of deportation. See Immigration Act of 1990, Pub. L. No. 101-649, § 301, 104 Stat. 
4978, 5030. Although it did not make that grant of relief effective for nearly a year, Congress clarified 
that “the delay in effectiveness of this section shall not be construed as reflecting a Congressional 
belief that the existing family fairness program should be modified in any way before such date.” Id. 
§ 301(g). INS’s policies for qualifying Third Preference visa applicants and nurses eligible for H-1 
nonimmigrant status likewise extended to aliens with prospective entitlements to lawful status. See 
supra p. 14. 

Page 192



DHS’s Authority to Prioritize Removal of Certain Aliens Unlawfully Present 

31 

without numerical restriction, it seems to us difficult to sustain an argument, based 
on numbers alone, that DHS’s proposal to grant a limited form of administrative 
relief as a temporary interim measure exceeds its enforcement discretion under the 
INA. Furthermore, while the potential size of the program is large, it is neverthe-
less only a fraction of the approximately 11 million undocumented aliens who 
remain in the United States each year because DHS lacks the resources to remove 
them; and, as we have indicated, the program is limited to individuals who would 
be unlikely to be removed under DHS’s proposed prioritization policy. There is 
thus little practical danger that the program, simply by virtue of its size, will 
impede removals that would otherwise occur in its absence. And although we are 
aware of no prior exercises of deferred action of the size contemplated here, INS’s 
1990 Family Fairness policy, which Congress later implicitly approved, made a 
comparable fraction of undocumented aliens—approximately four in ten—
potentially eligible for discretionary extended voluntary departure relief. Compare 
CRS Immigration Report at 22 (estimating the Family Fairness policy extended to 
1.5 million undocumented aliens), with Office of Policy and Planning, INS, 
Estimates of the Unauthorized Immigrant Population Residing in the United 
States: 1990 to 2000 at 10 (2003) (estimating an undocumented alien population 
of 3.5 million in 1990); see supra notes 5 & 15 (discussing extended voluntary 
departure and Congress’s implicit approval of the Family Fairness policy). This 
suggests that DHS’s proposed deferred action program is not, simply by virtue of 
its relative size, inconsistent with what Congress has previously considered a 
permissible exercise of enforcement discretion in the immigration context. 

In light of these considerations, we believe the proposed expansion of deferred 
action to the parents of U.S. citizens and LPRs is lawful. It reflects considera-
tions—responding to resource constraints and to particularized humanitarian 
concerns arising in the immigration context—that fall within DHS’s expertise. It is 
consistent with congressional policy, since it focuses on a group—law-abiding 
parents of lawfully present children who have substantial ties to the community—
that Congress itself has granted favorable treatment in the immigration process. 
The program provides for the exercise of case-by-case discretion, thereby avoiding 
creating a rule-like entitlement to immigration relief or abdicating DHS’s en-
forcement responsibilities for a particular class of aliens. And, like several 
deferred action programs Congress has approved in the past, the proposed program 
provides interim relief that would prevent particularized harm that could otherwise 
befall both the beneficiaries of the program and their families. We accordingly 
conclude that the proposed program would constitute a permissible exercise of 
DHS’s enforcement discretion under the INA.  

2. 

We now turn to the proposed deferred action program for the parents of DACA 
recipients. The relevant considerations are, to a certain extent, similar to those 
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discussed above: Like the program for the parents of U.S. citizens and LPRs, the 
proposed program for parents of DACA recipients would respond to severe 
resource constraints that dramatically limit DHS’s ability to remove aliens who are 
unlawfully present, and would be limited to individuals who would be unlikely to 
be removed under DHS’s proposed prioritization policy. And like the proposed 
program for LPRs and U.S. citizens, the proposed program for DACA parents 
would preserve a significant measure of case-by-case discretion not to award 
deferred action even if the general eligibility criteria are satisfied. 

But the proposed program for parents of DACA recipients is unlike the pro-
posed program for parents of U.S. citizens and LPRs in two critical respects. First, 
although DHS justifies the proposed program in large part based on considerations 
of family unity, the parents of DACA recipients are differently situated from the 
parents of U.S. citizens and LPRs under the family-related provisions of the 
immigration law. Many provisions of the INA reflect Congress’s general concern 
with not separating individuals who are legally entitled to live in the United States 
from their immediate family members. See, e.g., 8 U.S.C. § 1151(b)(2)(A)(i) 
(permitting citizens to petition for parents, spouses and children); id. 
§ 1229b(b)(1) (allowing cancellation of removal for relatives of citizens and 
LPRs). But the immigration laws do not express comparable concern for uniting 
persons who lack lawful status (or prospective lawful status) in the United States 
with their families. DACA recipients unquestionably lack lawful status in the 
United States. See DACA Toolkit at 8 (“Deferred action . . . does not provide you 
with a lawful status.”). Although they may presumptively remain in the United 
States, at least for the duration of the grant of deferred action, that grant is both 
time-limited and contingent, revocable at any time in the agency’s discretion. 
Extending deferred action to the parents of DACA recipients would therefore 
expand family-based immigration relief in a manner that deviates in important 
respects from the immigration system Congress has enacted and the policies that 
system embodies. 

Second, as it has been described to us, the proposed deferred action program 
for the parents of DACA recipients would represent a significant departure from 
deferred action programs that Congress has implicitly approved in the past. 
Granting deferred action to the parents of DACA recipients would not operate as 
an interim measure for individuals to whom Congress has given a prospective 
entitlement to lawful status. Such parents have no special prospect of obtaining 
visas, since Congress has not enabled them to self-petition—as it has for VAWA 
self-petitioners and individuals eligible for T or U visas—or enabled their 
undocumented children to petition for visas on their behalf. Nor would granting 
deferred action to parents of DACA recipients, at least in the absence of other 
factors, serve interests that are comparable to those that have prompted implemen-
tation of deferred action programs in the past. Family unity is, as we have 
discussed, a significant humanitarian concern that underlies many provisions of 
the INA. But a concern with furthering family unity alone would not justify the 
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proposed program, because in the absence of any family member with lawful 
status in the United States, it would not explain why that concern should be 
satisfied by permitting family members to remain in the United States. The 
decision to grant deferred action to DACA parents thus seems to depend critically 
on the earlier decision to make deferred action available to their children. But we 
are aware of no precedent for using deferred action in this way, to respond to 
humanitarian needs rooted in earlier exercises of deferred action. The logic 
underlying such an expansion does not have a clear stopping point: It would 
appear to argue in favor of extending relief not only to parents of DACA recipi-
ents, but also to the close relatives of any alien granted deferred action through 
DACA or any other program, those relatives’ close relatives, and perhaps the 
relatives (and relatives’ relatives) of any alien granted any form of discretionary 
relief from removal by the Executive.  

For these reasons, the proposed deferred action program for the parents of 
DACA recipients is meaningfully different from the proposed program for the 
parents of U.S. citizens and LPRs. It does not sound in Congress’s concern for 
maintaining the integrity of families of individuals legally entitled to live in the 
United States. And unlike prior deferred action programs in which Congress has 
acquiesced, it would treat the Executive’s prior decision to extend deferred action 
to one population as justifying the extension of deferred action to additional 
populations. DHS, of course, remains free to consider whether to grant deferred 
action to individual parents of DACA recipients on an ad hoc basis. But in the 
absence of clearer indications that the proposed class-based deferred action 
program for DACA parents would be consistent with the congressional policies 
and priorities embodied in the immigration laws, we conclude that it would not be 
permissible. 

III. 

In sum, for the reasons set forth above, we conclude that DHS’s proposed 
prioritization policy and its proposed deferred action program for parents of U.S. 
citizens and lawful permanent residents would be legally permissible, but that the 
proposed deferred action program for parents of DACA recipients would not be 
permissible. 

 KARL R. THOMPSON 
 Principal Deputy Assistant Attorney General 
 Office of Legal Counsel 
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CONSTITUTIONALITY OF SECTION 7054 OF THE FISCAL YEAR 2009 
FOREIGN APPROPRIATIONS ACT 

 
 Section 7054 of the Fiscal Year 2009 Department of State, Foreign Operations, and Related 
Programs Appropriations Act, which purports to prohibit all funds made available under title I of that Act 
from being used to pay the expenses for any United States delegation to a specialized UN agency, body, 
or commission that is chaired or presided over by a country with a government that the Secretary of State 
has determined supports international terrorism, unconstitutionally infringes on the President’s authority 
to conduct the Nation’s diplomacy, and the State Department may disregard it. 
 

 June 1, 2009 
 

MEMORANDUM OPINION FOR THE ACTING LEGAL ADVISER 
DEPARTMENT OF STATE 

 
You have asked for an opinion regarding section 7054 of the Fiscal Year 2009 

Department of State, Foreign Operations, and Related Programs Appropriations Act (“Foreign 
Appropriations Act”), which is division H of the Fiscal Year 2009 Omnibus Appropriations Act 
(H.R. 1105) (“Omnibus Act”), Pub. L. No. 111-8, 123 Stat. 524.1  The President signed the 
Omnibus Act into law on March 11, 2009.  Section 7054 purports to prohibit all funds made 
available under title I of the Foreign Appropriations Act from being used to pay the expenses 
for any United States delegation to a specialized United Nations (“U.N.”) agency, body, or 
commission that is chaired or presided over by a country with a government that the Secretary 
of State (“Secretary”) has determined supports international terrorism.  You have asked whether 
section 7054 prevents the State Department from using title I funds for the prohibited function.  
We conclude that by purporting to bar the State Department from using title I funds for that 
function, section 7054 unconstitutionally infringes on the President’s authority to conduct the 
Nation’s diplomacy, and the State Department may disregard it.  

I. 

 Section 7054 provides as follows: 
 

None of the funds made available under title I of this Act may be used to pay expenses 
for any United States delegation to any specialized agency, body, or commission of the 
United Nations if such commission is chaired or presided over by a country, the 
government of which the Secretary of State has determined, for purposes of section 
6(j)(1) of the Export Administration Act of 1979 (50 U.S.C. app. 2405(j)(1)), supports 
international terrorism. 
 

Section 6(j)(1) of the Export Administration Act (“EAA”) mandates a license for the export of 
goods to a country the government of which the Secretary has determined “has repeatedly 

                                                 
1  See Letter for David Barron, Acting Assistant Attorney General, Office of Legal Counsel, from Joan E. 

Donoghue, Acting Legal Adviser, Department of State (May 4, 2009) (“Donoghue Letter”).   
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provided support for acts of international terrorism” (“terrorist list state”).2  The limitation 
imposed by section 7054 applies only to funds made available by title I of the Foreign 
Appropriations Act.  You have informed us, however, that title I is the only source of 
appropriated funds currently available to the State Department for a number of purposes related 
to the administration of foreign affairs, including the carrying out of diplomatic and consular 
programs.  You have further explained that title I appropriations are the only operating funds 
available to pay for State Department delegations to specialized U.N. entities.  See State 
Department Request for Confirmation of the Views of the Office of Legal Counsel on Section 
7054 at 3 (May 4, 2009) (“State Request”) (attachment to Donoghue Letter).  Section 7054 
would thus effectively preclude the State Department from including any representatives in U.S. 
delegations to any specialized U.N. agency, commission or body chaired by a terrorist list state.  
You have also informed us that most such government delegations are headed by a State 
Department official and include one or more additional State Department officials.  See State 
Request at 3. 

 
In signing the Omnibus Act, President Obama issued the following statement:   
 
Certain provisions of the bill, in titles I and IV of Division B, title IV of Division E, and 
title VII of Division H, would unduly interfere with my constitutional authority in the 
area of foreign affairs by effectively directing the Executive on how to proceed or not 
proceed in negotiations or discussions with international organizations and foreign 
governments.  I will not treat these provisions as limiting my ability to negotiate and 
enter into agreements with foreign nations. 

 
Daily Comp. Pres. Doc. No. 2009-00145 (Mar. 11, 2009) (President Obama’s Statement on 
Signing the Omnibus Appropriations Act, 2009).  Section 7054 is within title VII of division H, 
and purports to “effectively direct[] the Executive on how to proceed or not proceed in 
negotiations or discussions with international organizations and foreign governments.”  
Thus, although the President’s signing statement did not identify section 7054 specifically, 
it encompasses that provision.   
 

                                                 
2  You have informed us that all terrorist list states were so designated by the Secretary pursuant to the 

EAA.  The authority granted by the EAA, however, terminated on August 20, 2001.  See 50 U.S.C. app. § 2419 
(2000).  That fact does not alter our analysis.  Since the EAA terminated, the President, acting under the authority of 
the International Emergency Economic Powers Act (“IEEPA”), 50 U.S.C. §§ 1701-1706 (2000 & West Supp. 2008),  
has annually issued executive orders that adopt the provisions of the EAA and that continue Executive Branch 
actions taken initially under the authority of the EAA.  See, e.g., Notice of the President, Continuing of Emergency 
Regarding Export Control Regulations, 73 Fed. Reg. 43603 (2008); Exec. Order No. 13222, 3 C.F.R. 783 (2001).  
(The President also issued similar orders covering brief, pre-August 20, 2001 periods during which the EAA had 
lapsed and Congress had not yet acted to renew it.  See, e.g., Exec. Order No. 12470, 3 C.F.R. 168 (1984); Exec. 
Order No. 12444, 3 C.F.R. 214 (1984).).  Congress has recognized and ratified this practice.  See Pub. L. No. 108-
458, § 7102(c)(3), 118 Stat. 3638, 3776 (2004) (providing that “[t]he President shall implement” certain 
amendments to section 6(j) of the EAA “by exercising the authorities of the President under [IEEPA]”).  In light 
of this history, we believe that Congress intended the reference in section 7054 to determinations “for purposes 
of 6(j)(1) of the [EAA]” to encompass, at a minimum, determinations that the Secretary made prior to EAA’s 
termination, but which retain their force as a result of the President’s exercise of his authority under IEEPA.  
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The same restriction on the use of appropriated funds has appeared in successive 
appropriations acts since fiscal year 2005.3  President Bush indicated in signing statements 
accompanying these appropriations acts that the Executive Branch would construe such 
restrictions as “advisory.”4  Consistent with President Bush’s direction, the Department sent 
representatives to participate from January 19, 2009 through January 23, 2009 in a session of 
a U.N. specialized body—the executive board of the United Nations Development Program 
(“UNDP”) and the United Nations Population Fund (“UNFPA”)—that was chaired at the time 
by Iran, a terrorist list state.  See State Request at 4.  Another meeting of the executive board of 
UNDP/UNFPA, which Iran still chairs, is scheduled for May 26, 2009 to June 5, 2009, and the 
State Department—the lead U.S. participant in the proceedings of this body—believes it would 
be advantageous to United States foreign policy objectives to send State Department officials 
to accompany the U.S. delegation.  See id.  Moreover, because the State Department is 
contemplating participation in other upcoming meetings of specialized U.N. entities that may fall 
within the restriction imposed by section 7054, and because the Department may receive little 
prior notice that a terrorist list state will chair a particular U.N. entity in the future, you have 
asked for more general guidance on whether and under what conditions the Department must 
comply with section 7054.  See id. at 5.   

II. 

As noted, President Bush announced in previous signing statements that the Executive 
Branch would construe as advisory restrictions that are functionally identical to section 7054.  
See supra note 4.  Were such a construction available here, there would be no need to resolve 
the question of section 7054’s constitutionality, and we are mindful that “[t]he executive branch 
has an obligation to attempt, insofar as is possible, to construe a statute so as to preserve its 
constitutionality.”  Memorandum to the Honorable Robert J. Lipshutz, Counsel to the President, 
from John M. Harmon, Assistant Attorney General, Office of Legal Counsel, Re: Myers 
Amendment at 11 (Aug. 30, 1977).  In our view, however, section 7054 is not susceptible to a 

                                                 
3  See Consolidated Appropriations Act, 2008, Pub. L. No. 110-161, div. J (Department of State, Foreign 

Operations, and Related Programs Appropriations Act), § 112, 121 Stat. 1844, 2288 (2007); Science, State, Justice, 
Commerce, and Related Agencies Appropriations Act, 2006, Pub. L. No. 109-108, § 637, 119 Stat. 2290, 2347 
(2005); Consolidated Appropriations Act, 2005, Pub. L. No. 108-447, div. B (Departments of Commerce, Justice, 
and State, the Judiciary, and Related Agencies Appropriations Act), § 627, 118 Stat. 2809, 2920 (2004); cf. 
Consolidated Appropriations Act, 2004, Pub. L. No. 108-199, div. B (Commerce, Justice, and State, the Judiciary, 
and Related Agencies Appropriations), § 635, 118 Stat 3, 101 (2004) (prohibition limited to payment of expenses for 
delegation to United Nations Human Rights Commission, if chaired by state supporter of terrorism). 

4  See 41 Weekly Comp. Pres. Doc. 1745, 1764 (Nov. 22, 2005) (“The executive branch shall construe as 
advisory the provisions of the Act that purport to direct or burden the Executive's conduct of foreign relations, 
including the authority to recognize foreign states and negotiate international agreements on behalf of the United 
States . . . .  These provisions include section[] . . . 637.”) (President Bush’s statement on signing the Science, State, 
Justice, Commerce, and Related Agencies Appropriations Act, 2006); 40 Weekly Comp. Pres. Doc. 2924, 2924 
(Dec. 8, 2004) (“The executive branch shall construe as advisory provisions of the [Consolidated Appropriations 
Act] that purport to direct or burden the Executive’s conduct of foreign relations . . . . Such provisions include: 
in the Commerce-Justice-State Appropriations Act, section[] . . . 627”) (President Bush’s statement on signing the 
Consolidated Appropriations Act, 2005); cf. 40 Weekly Comp. Pres. Doc. 137, 137 (Jan. 23, 2004) (“The executive 
branch shall construe as advisory the provisions of the Act that purport to . . . direct or burden the Executive’s 
conduct of foreign relations, including section[] . . . 635 of the Commerce, Justice, State Appropriations Act.”) 
(President Bush’s statement on signing the Consolidated Appropriations Act, 2004). 
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saving construction.  Congress’s injunction—“None of the funds made available under title I of 
[the Foreign Appropriations Act] may be used . . . .”—is unambiguously phrased in mandatory 
terms, and we see no evidence that Congress intended the word “may” to mean “should.”  
Section 7054 is “plain and unambiguous,” United States v. Monsanto, 491 U.S. 600, 606 (1989), 
and the canon of constitutional avoidance “has no application in the absence of statutory 
ambiguity.”  United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 494 (2001); see 
also United States v. Locke, 471 U.S. 84, 96 (1985) (a court cannot “press statutory construction 
to the point of disingenuous evasion even to avoid a constitutional question”) (internal quotation 
marks omitted).  Therefore, we do not think that section 7054 can be construed as merely 
advisory, even to avoid the serious constitutional question we now address. 

III. 

In our view, section 7054 impermissibly interferes with the President’s authority to 
manage the Nation’s foreign diplomacy.  To be sure, a determination that a duly enacted statute 
unconstitutionally infringes on Executive authority must be “well-founded,” Memorandum for 
the Heads of Executive Departments and Agencies, Re: Presidential Signing Statements, 74 Fed. 
Reg. 10669 (2009); see also Presidential Authority to Decline to Execute Unconstitutional 
Statutes, 18 Op. O.L.C. 199, 200-01 (1994), and Congress quite clearly possesses significant 
article I powers in the area of foreign affairs, including with respect to questions of war and 
neutrality, commerce and trade with other nations, foreign aid, and immigration.5   As ample 
precedent demonstrates, however, Congress’s power to legislate in the foreign affairs area does 
not include the authority to attempt to dictate the modes and means by which the President 
engages in international diplomacy with foreign countries and through international fora.  
Section 7054 constitutes an attempt to exercise just such authority:  It effectively denies the 
President the use of his preferred agents—representatives of the State Department—to 
participate in delegations to specified U.N. entities chaired or presided over by certain countries.  
As this Office has explained, such statutory restrictions are impermissible because the 
President’s constitutional authority to conduct diplomacy bars Congress from attempting to 
determine the “form and manner in which the United States . . . maintain[s] relations with 
foreign nations.”  Issues Raised by Provisions Directing Issuance of Official or Diplomatic 
Passports, 16 Op. O.L.C. 18, 21 (1992) (citing Issues Raised by Foreign Relations Authorization 
Bill, 14 Op. O.L.C. 37, 38 (1990)).   

 
The President’s basic authority to conduct the Nation’s diplomatic relations derives from 

his specific constitutional authorities to “make Treaties,” to “appoint Ambassadors . . . and 
Consuls” (subject to Senate advice and consent), U.S. Const. art. II, § 2, cl. 2, and to “receive 
Ambassadors and other public Ministers,” id. art. II, § 3.  It also flows more generally from the 
President’s status as Chief Executive, id. art. II, § 1, cl. 1, and from the requirement in article II, 

                                                 
5  See, e.g., Perez v. Brownell, 356 U.S. 44, 57 (1958) (“Although there is in the Constitution no specific 

grant to Congress of power to enact legislation for the effective regulation of foreign affairs, there can be no doubt 
of the existence of this power in the law-making organ of the Nation.”), overruled on other grounds, Afrovim v. 
Rusk, 387 U.S. 253 (1967); Fong Yue Ting v. United States, 149 U.S. 698, 713 (1893); Hamdi v. Rumsfeld, 542 U.S. 
507, 582 (2004) (Thomas, J., dissenting) (“Congress, to be sure, has a substantial and essential role in both foreign 
affairs and national security.”); see generally Louis Henkin, Foreign Affairs and the United States Constitution 72-
80 (2d ed. 1996). 
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section 3 of the Constitution that the President “shall take Care that the Laws be faithfully 
executed.”6  As a result of these authorities, it is well established that the President is “the 
constitutional representative of the United States in its dealings with foreign nations.”  United 
States v. Louisiana, 363 U.S. 1, 35 (1960); see also Ex parte Hennen, 38 U.S. (13 Pet.) 225, 235 
(1839) (“As the executive magistrate of the country, [the President] is the only functionary 
intrusted with the foreign relations of the nation.”).  As John Marshall noted in his famous 
speech of March 7, 1800 before the House of Representatives (while still a member of that 
body), the Executive Branch is “entrusted with the whole foreign intercourse of the nation, with 
the negotiation of all its treaties, with the power of demanding a reciprocal performance of the 
article, which is accountable to the nation for the violation of its engagements, with foreign 
nations, and for the consequences resulting from such violation.”  John Marshall, Speech of 
March 7, 1800, in 4 The Papers of John Marshall 104-05 (Charles T. Cullen ed., 1984).  The 
President is, in other words, the “organ” of the Nation’s diplomatic relations.  Pacificus No. 1 
(June 29, 1793), reprinted in 15 The Papers of Alexander Hamilton 33, 38 (Harold C. Syrett ed., 
1969) (italics removed).      

 
In addition, the Executive Branch has long adhered to the view that Congress is limited in 

its authority to regulate the President’s conduct of diplomatic relations.  Specifically, it may not 
(as section 7054 would) place limits on the President’s use of his preferred agents to engage in a 
category of important diplomatic relations, and thereby determine the form and manner in which 
the Executive engages in diplomacy.  Secretary of State Thomas Jefferson, for example, set forth 
this view in a legal opinion that he delivered to President Washington in the midst of an ongoing 
debate in the first Congress over a proposed amendment to a bill to fund the exercise of foreign 
relations—a bill that eventually became the Act Providing the Means of Intercourse Between 
the United States and Foreign Nations, ch. 22, 1 Stat. 128 (1790) (“Foreign Intercourse 
Appropriations Act”).  See Opinion on the Powers of the Senate Respecting Diplomatic 
Appointments (Apr. 24, 1790), reprinted in 16 The Papers of Thomas Jefferson 378-80 (Julian P. 
Boyd ed., 1961).  The proposed amendment would have given the Senate a role in approving the 
President’s assignments of particular grades of diplomats to particular foreign posts.  See 12 
Documentary History of the First Federal Congress of the United States of America 68-83 
(Helen E. Veit, et al. eds., 1994).7  Jefferson—objecting to what he believed to be the Senate’s 
impermissible attempt to extend its advice and consent authority over treaties and presidential 
appointments to Executive determinations about the conduct of diplomacy—also shed light on 
the special role that the Constitution assigns to the President when it comes to the conduct of 
diplomatic relations.  “The transaction of business with foreign nations is Executive altogether 
. . . except as to such portions of it as are specially submitted to the Senate,” Jefferson stated, 
with “[e]xceptions . . . to be construed strictly.”  16 The Papers of Thomas Jefferson at 379.  
In the course of objecting to the proposal at hand, Jefferson not only opined that “[t]he Senate is 
                                                 

6  See Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 414 (2003) (“Although the source of the President’s 
power to act in foreign affairs does not enjoy any textual detail, the historical gloss on the ‘executive Power’ vested 
in Article II of the Constitution has recognized the President’s ‘vast share of responsibility for the conduct of our 
foreign relations.’”) (quoting Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610-11 (1952)  (Frankfurter, 
J., concurring)); see also 4 The Papers of John Marshall at 104 (observing that President’s duty “to execute the 
laws” supports his foreign affairs powers). 

7  Congress ultimately rejected the proposed amendment, and the Foreign Intercourse Appropriations Act 
as enacted appropriated an unconditional annual diplomatic budget and made the President alone responsible for 
deciding how to spend the lump sum.  See 1 Stat. 128-29.   
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not supposed by the Constitution to be acquainted with the concerns of the Executive department 
. . . [they cannot] therefore be qualified to judge of the necessity which calls for a mission to any 
particular place . . . ,” but also that “[a]ll this is left to the President.”  Id.  See also 7 Op. Att’y 
Gen. 242, 250 (1855) (affirming Jefferson’s view in concluding that the “power of determining 
when and at what places to appoint [consuls], and of what rank to appoint them[]” is 
constitutionally “intrusted to the sole discretion of the Executive”). 

 
The available evidence suggests that Washington understood John Jay and James 

Madison to share Jefferson’s views as expressed in this opinion, both as to the constraints on the 
Senate’s powers and the nature of the special diplomatic authorities the Constitution confers on 
the President.  See Michael D. Ramsey, The Constitution’s Text in Foreign Affairs 83 (2007) 
(noting Washington’s observation in his diary that “Madison’s ‘opinion coincides with Mr. Jay’s 
and Mr. Jefferson’s—to wit—that they [i.e., the Senate] have no Constitutional right to interfere 
with either [the destination or grade of diplomats], . . . their powers extending no farther than to 
an approbation or disapprobation of the person nominated by the President, all the rest being 
Executive and vested in the President by the Constitution.’”) (quoting 4 Diaries of George 
Washington 122 (Apr. 27, 1790) (John Fitzpatrick ed., 1925)) (emphasis added).  Indeed, prior 
to the Constitution’s ratification, John Jay in Federalist No. 64, in explaining why the President 
should have the discretion to decide when to seek the Senate’s advice on treaty negotiation, had 
sounded a similar theme:   

 
Those matters which in negotiations usually require the most secrecy and the most 
dispatch, are those preparatory and auxiliary measures which are not otherwise important 
in a national view, than as they tend to facilitate the attainment of the objects of the 
negotiation.  For these, the president will find no difficulty to provide; and should any 
circumstance occur which requires the advice and consent of the senate, he may at any 
time convene them.  Thus we see that the constitution provides that our negotiations for 
treaties shall have every advantage which can be derived from talents, information, 
integrity, and deliberate investigations, on the one hand, and from secrecy and dispatch 
on the other.   

 
The Federalist No. 64 at 205 (John Jay) (McLean’s ed., 1787); accord The Federalist No. 84 at 
355 (Alexander Hamilton) (“[T]he management of foreign negotiations will naturally devolve 
upon [the President] according to general principles concerted with the Senate, and subject to 
their final concurrence.”). 
 

These Executive officials were not alone in taking the position that the President enjoys 
significant discretion in determining how to negotiate with foreign nations.  Newspaper accounts 
of the House debate over the Foreign Intercourse Funding Act indicate that there was strong 
opposition to the proposed amendment (opposition which prompted Washington’s request for 
the Jefferson opinion).  See 12 Documentary History of the First Federal Congress of the United 
States of America at 68-83.  According to one report, among the positions of the “considerable 
majority” in the House that rejected the amendment was that “intercourse with foreign nations is 
a trust specially committed to the President of the United States; and after the Legislature has 
made the necessary provision to enable him to discharge that trust, the manner how it shall be 
executed must rest with him.”  Id. at 72, 83.  
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Members of Congress expressed similar views in other contexts during the Nation’s 

early history.  In 1796, for example, Senator Robert Ellsworth, a future Supreme Court Justice, 
explained that “[n]either [the legislative nor the judicial] branch had a right to dictate to the 
President what he should answer [to foreign nations].  The Constitution left the whole business in 
his breast.”  5 Annals of Congress 28, 32 (1796).  And in 1816, the Senate Committee on Foreign 
Relations made similar arguments in a report to the full Senate opposing adoption of a proposed 
resolution recommending that the President pursue certain negotiations with Great Britain.  See 
Compilation of Reports of the Senate Committee on Foreign Relations, S. Doc. No. 231, pt. 8, 
at 22-25 (1901).  The report stated that:  

 
The President is the constitutional representative of the United States with regard to 
foreign nations.  He manages our concerns with foreign nations and must necessarily be 
most competent to determine when, how, and upon what subjects negotiation may be 
urged with the greatest prospect of success.  For his conduct he is responsible to the 
Constitution.   

 
Id. at 24.  “[T]he interference of the Senate in the direction of foreign negotiations” was, the 
Committee thought, “calculated to diminish that responsibility and thereby to impair the best 
security for the national safety.”  Id.  

 
Consistent with these principles, Congress may by statute affirm the President’s authority 

to determine whether, how, when, and through whom to engage in foreign diplomacy.8  But 
when Congress takes the unusual step of purporting to impose statutory restrictions on this well 
recognized authority, the Executive Branch has resisted.  For example, Congress enacted an 
appropriations rider in 1913, providing that “[h]ereafter the Executive shall not extend or accept 
any invitation to participate in any international congress, conference, or like event, without first 
having specific authority of law to do so.”  Act of Mar. 4, 1913, ch. 149, 37 Stat. 913 (1913) 
(codified at 22 U.S.C. § 262 (2006)).  The Executive has not acted in accord with that 
requirement, see Henry M. Wriston, American Participation in International Conferences, 20 
Am. J. Int’l L. 33, 40 (1926) (observing that “there is not a single case [since 1913] where the 
President secured from Congress authorization to accept an invitation to a conference of a 
political or diplomatic character,” and that “since 1917 the whole practice of requesting Congress 
for authority to accept invitations to any sort of international conference has virtually fallen into 
disuse”), and the measure is now a “known dead letter,” Louis Henkin, Foreign Affairs and the 
United States Constitution 118 (2d ed. 1996).  Indeed, when first informed of the provision’s 
existence (more than three years after its enactment), President Wilson reportedly termed it 
“utterly futile.”  Wriston at 39.  Wilson’s dismissive characterization accorded with the view, 
expressed in a leading treatise of the day, that the President “cannot be compelled by a resolution 
of either house or of both houses of Congress to exercise” his constitutional powers with respect 
to “instituting negotiations.”  Samuel B. Crandall, Treaties: Their Making and Enforcement 74 
(2d ed. 1916).   

 
                                                 

8  See, e.g., 22 U.S.C. 287a (2006) (“[W]hen representing the United States in the respective organs and 
agencies of the United Nations, [U.S. representatives] shall, at all times, act in accordance with the instructions of 
the President transmitted by the Secretary of State unless other means of transmission is directed by the President.”). 
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In more recent decades, the Executive has continued to object when Congress has 
attempted to impose limits on the form and manner by which the President exercises his 
diplomatic powers.  In particular, the Executive has asserted on numerous occasions that the 
President possesses the “‘exclusive authority to determine the time, scope, and objectives’” of 
international negotiations or discussions, including the authority “to determine the individuals 
who will” represent the United States in those diplomatic exchanges.9  And this Office has 
“repeatedly objected on constitutional grounds to Congressional attempts to mandate the time, 
manner and content of diplomatic negotiations,” including in the context of potential engagement 
with international fora.  See Memorandum for Alan Kreczko, Legal Adviser, National Security 
Council, from Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, Re: WTO 
Dispute Settlement Review Commission Act at 3 (Feb. 9, 1995) (“Dellinger WTO Memo”).   

 
For example, we concluded that it would be unconstitutional for Congress to adopt joint 

resolutions mandating that the President enter negotiations to modify the rules of the World 
Trade Organization.  See id.  Relatedly, we determined that a legislative provision purporting to 
prevent the State Department from expending appropriated funds on delegates to an international 
conference unless legislative representatives were included in the delegation was an 
“impermissibl[e] interfere[nce]” with the President’s “constitutional responsibility to represent 
the United States abroad and thus to choose the individuals through whom the Nation’s foreign 
affairs are conducted.”  14 Op. O.L.C. at 38, 41.  And the Executive Branch has objected 
numerous times on constitutional grounds to legislative provisions purporting to preclude any 
U.S. government employee from negotiating with (or recognizing) the Palestine Liberation 
Organization (“PLO”) or its representatives until the PLO had met certain conditions.10   

                                                 
9  14 Op. O.L.C. at 38, 41 (quoting II Pub. Papers Ronald Reagan 1541, 1542 (Dec. 22, 1987) (President 

Reagan’s statement in signing the Foreign Relations Authorization Act, Fiscal Years 1988 and 1989)); see also 
Section 235A of the Immigration and Nationality Act, 24 Op. O.L.C. 276, 281 (2000) (same); 32 Weekly Comp. 
Pres. Doc. 2040, 2041 (Oct. 11, 1996) (President Clinton’s statement on signing the Sustainable Fisheries Act) 
(“Under our Constitution, it is the President who articulates the Nation’s foreign policy and who determines the 
timing and subject matter of our negotiations with foreign nations.”); 27 Weekly Comp. Pres. Doc. 1527, 1528 
(Oct. 28, 1991) (President Bush’s statement on signing the Foreign Relations Authorization Act, Fiscal Years 1992 
and 1993) (“The Constitution . . . vests exclusive authority in the President to control the timing and substance of 
negotiations with foreign governments and to choose the officials who will negotiate on behalf of the United 
States.”); The President—Authority to Participate in International Negotiations—Trade Act of 1974 (19 U.S.C. 
§ 2101)—Participation in Producer-Consumer Fora, 2 Op. O.L.C. 227, 228 n.1 (1978) (“[W]e think it doubtful 
that the President’s power to negotiate with foreign governments over subjects of national concern can ever be 
subject to unqualified restriction by statute.”); accord Henkin at 42 (“As ‘sole organ,’ the President determines also 
how, when, where, and by whom the United States should make or receive communications, and there is nothing 
to suggest that he is limited as to time, place, form, or forum.”). 

10  See, e.g., Memorandum for Carol T. Crawford, Assistant Attorney General, Office of Legislative 
Affairs, from John O. McGinnis, Deputy Assistant Attorney General, Office of Legal Counsel, Re: H.R. 2939 at 3 
(Oct. 19, 1989); see also 21 Weekly Comp. Pres. Doc. 972, 973 (Aug. 8, 1985) (President Reagan’s statement on 
signing the International Security and Development Cooperation Act of 1985) (objecting to such a provision as a 
“congressional effort to impose legislative restrictions or directions with respect to the conduct of international 
negotiations which, under article II of the Constitution, is a function reserved exclusively to the President”); accord 
26 Weekly Comp. Pres. Doc. 266, 267 (Feb. 16, 1990) (President Bush’s statement on signing the Foreign Relations 
Authorization Act, Fiscal Years 1990 and 1991) (stating that provision “restrict[ing] the expenditure of appropriated 
funds for carrying on ‘the current dialogue in the Middle East peace process with any [PLO representative]’” would, 
if “interpreted to prohibit negotiations with particular individuals under certain circumstances,” “impermissibly limit 
my constitutional authority to negotiate with foreign organizations”). 
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In objecting to one such provision, this Office explained that Congress “possesses 

no constitutional authority to forbid the President from engaging in diplomatic contacts.”  
Memorandum for Carol T. Crawford, Assistant Attorney General, Office of Legislative Affairs, 
from John O. McGinnis, Deputy Assistant Attorney General, Office of Legal Counsel, Re:  H.R. 
2939 at 3 (Oct. 19, 1989).  Other Executive Branch precedents are to similar effect.  See Bill To 
Relocate United States Embassy from Tel Aviv to Jerusalem, 19 Op. O.L.C. 123, 126 (1995) 
(concluding that a proposed bill conditioning the State Department’s ability to obligate certain 
appropriated funds upon the relocation of the United States’s Israeli embassy to Jerusalem would 
constitute an unconstitutional invasion of the President’s authority to determine the form and 
manner of the Nation’s diplomatic relations); 16 Op. O.L.C. at 24-28 (deeming it an 
unconstitutional “interfere[nce] with the President’s communications to foreign governments” 
and his “ability to conduct diplomacy” for Congress to preclude the State Department’s use of 
appropriated funds to issue additional diplomatic passports of a type necessary for government 
employees to travel to certain Arab league countries); 15 Weekly Comp. Pres. Doc. 1434 (Aug. 
15, 1979) (President Carter’s statement on signing H.R. 3363) (“I believe that Congress cannot 
mandate the establishment of consular relations at a time and place unacceptable to the 
President.”).11  
 

Judicial support for the Executive Branch’s position can be found in Earth Island 
Institute v. Christopher, 6 F.3d 648 (9th Cir. 1993).  In that case, the United States Court of 
Appeals for the Ninth Circuit struck down a statute purporting to require the Secretary of State 
to initiate negotiations with, and otherwise engage, foreign governments for the purposes of 
developing and entering into international agreements for the protection of sea turtles.  The court 
deemed the statute an unconstitutional “intru[sion] upon the conduct of foreign relations by the 
Executive.”  Id. at 653.  Additional judicial support can be found in the Supreme Court’s clear 
dicta in United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936):  “[T]he President 
alone has the power to speak or listen as a representative of the nation. . . .  Into the field of 
negotiation the Senate cannot intrude; and Congress itself is powerless to invade it,” id. at 319.   

 
That the President possesses the exclusive power to determine how to conduct diplomacy 

with other nations does not mean that Congress is without relevant authority.  For example, the 
Senate must approve the treaties the President negotiates, see U.S. Const. art. II, § 2, cl. 2, and 
Congress can, by a subsequently enacted statute, limit the effect of treaties, see Whitney v. 
Robertson, 124 U.S. 190, 194 (1888) (stating that if a treaty and a statute are inconsistent, “the 
one last in date will control the other”).  The Senate may even refuse its consent to a treaty if an 
international organization makes entry into such treaty a necessary precondition of United States 

                                                 
11  See also Placing of United States Armed Forces Under United Nations Operational or Tactical Control, 

20 Op. O.L.C. 182, 186 (1996) (proposed bill prohibiting the obligation or expenditure of appropriated funds by the 
Department of Defense for the activities of elements of the armed forces placed under the United Nations’s 
operational or tactical control would “impermissibly undermin[e] the President’s constitutional authority with 
respect to the conduct of diplomacy”); Section 609 of the FY 1996 Omnibus Appropriations Act, 20 Op. O.L.C. 189, 
193 (1996) (legislative provision requiring the President to make a detailed certification before using appropriated 
funds to expand the United States’s diplomatic presence in Vietnam constituted “an unconstitutional condition on 
the exercise of the President’s” recognition power).  
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participation in the proceedings of that organization.12  The statutory limitation at issue here, 
however, does not constitute such an exercise of Congress’s legitimate authority in the area of 
foreign affairs; rather, it purports to restrict the President from engaging in diplomacy through 
international fora that are organized pursuant to a treaty to which the United States is a party.  
See United Nations Charter, Jun. 26, 1945, 59 Stat. 1031, 1031, 1213 (noting that Senate 
consented to ratification of U.N. Charter on July 28, 1948).  Section 7054, in other words, seeks 
to regulate who may participate in the delegations the President may send to the international 
fora of an organization to which the United States belongs, and at which the United States would 
be received were its delegations to be sent.   
 

Nor is the impact of section 7054 on the President’s discretion to determine the “form 
and manner” of the Nation’s diplomacy merely hypothetical.  You have explained to us that 
“United Nations bodies and affiliated agencies are generally responsible for marshalling United 
Nations member state responses to issues that fall within their purview.”  State Request at 3.  
Accordingly, full U.S. participation in such bodies facilitates the type of direct diplomacy that is 
critically important to advancing U.S. objectives with respect to the issues under discussion.  Id. 
at 4.  Moreover, the decision to send a full complement of government representatives to a class 
of entities that are so centrally important to the business of the U.N. may affect the standing and 
influence of the U.S. within the community of nations and thereby have a deleterious effect on 
the President’s diplomatic efforts more broadly.  That Congress has purported to restrict the 
President’s reliance on the State Department—the lead and most experienced and capable 
government agency with respect to U.N. relations, see 22 U.S.C. §§ 287, 287a (2006); see also 
State Request at 3-4—further heightens the extent to which section 7054 impermissibly restrains 
the President’s authority.  Indeed, with reference to the particular context of the upcoming 
meeting of the executive board of UNDP/UNFPA, you have explained that “prohibiting State 
Department participation . . . would significantly hinder direct U.S. engagement in important 
diplomatic efforts, undermining U.S. strategic foreign policy interests.”  State Request at 4.   
 

For these reasons, section 7054’s prevention of the inclusion of State Department 
representatives in delegations to the specified U.N. entities is unconstitutional.   

IV. 

Our conclusion is not affected by the fact that Congress has drafted its restriction as a 
prohibition on the use of appropriated funds rather than as a direct prohibition.  Congress’s 
spending power is undoubtedly broad, and, as a general matter, Congress may decline to 
appropriate money altogether for a particular function, or place binding conditions on the 

                                                 
12  In addition, although the question is not settled, Congress may possess some authority to withdraw the 

United States from membership in an international organization—at least where the organization relates to a subject 
matter, such as foreign commerce, that falls within Congress’s enumerated powers, U.S. Const. art. I, § 8, cl. 3.  See 
Dellinger WTO Memo at 4-6; cf. Edward S. Corwin, The President: Office and Powers, 1787-1984, at 222 (5th ed. 
1984) (arguing that Congress possesses “vast powers to determine the bounds within which a President may be left 
to work out a foreign policy”).  

 10 
 Page 205



 
Constitutionality of Section 7054 of the Fiscal Year 2009 Foreign Appropriations Act 

appropriations it does make.13  But as the Executive Branch has repeatedly observed, 
“it does not necessarily follow that [Congress] may attach whatever condition it desires 
to an appropriation,”14 for “Congress may not deploy [the spending power] to accomplish 
unconstitutional ends.”15  The Supreme Court has affirmed this fundamental proposition on a 
number of occasions.  The most notable case is United States v. Lovett, 328 U.S. 303 (1946).  
There, the Court expressly rejected the proposition that the appropriations power is “plenary 
and not subject to judicial review,” and struck down as an unconstitutional bill of attainder 
a provision in an appropriations act that barred the payment of salaries to named federal 
employees.  Id. at 305, 307; see also United States v. Klein, 80 U.S. 128, 147-48 (1871) 
(deeming an appropriations proviso that “impair[ed] the effect of a [presidential] pardon” void 
as an unconstitutional “infring[ement]” on “the constitutional power of the Executive”); Office 
of Personnel Mgmt. v. Richmond, 496 U.S. 414, 435 (1990) (White, J., concurring) (noting that 
“the [majority] does not state that statutory restrictions on appropriations may never fall even 
. . . if they encroach on the powers reserved to another branch of the Federal Government”).   
 

Consistent with these precedents, the Executive Branch has long adhered to the view that  
“Congress cannot use the appropriations power to control a Presidential power that is beyond its 
direct control.”  Presidential Certification Regarding the Provision of Documents to the House of 
Representatives Under the Mexican Debt Disclosure Act of 1995, 20 Op. O.L.C. 253, 267 (1996) 
(internal quotation marks omitted); Mutual Security Program—Cutoff of Funds from Office of 
Inspector General and Comptroller, 41 Op. Att’y Gen. 507, 530 (1960) (Att’y Gen. Rogers).16  

                                                 
13  See U.S. Const. art. I, § 9, cl. 7 (“No Money shall be drawn from the Treasury, but in Consequence of 

Appropriations made by Law . . . .”); United States v. MacCollom, 426 U.S. 317, 321 (1976) (“The established rule 
is that the expenditure of public funds is proper only when authorized by Congress . . . .”) (citing Reeside v. Walker, 
52 U.S. (11 How.) 272, 291 (1850)); Authority of Congressional Committees to Disapprove Action of Executive 
Branch, 41 Op. Att’y Gen. 230, 233 (1955) (Att’y Gen. Brownell) (“It is recognized that Congress may grant or 
withhold appropriations as it chooses, and when making an appropriation may direct the purposes to which the 
appropriation shall be devoted.”); Memorandum for the Acting Solicitor General from John F. Davis, Office of 
Legal Counsel, Re: Validity of Section 207 of Current Appropriation Act Providing That None of the Funds May 
be Used in the Santa Margarita Litigation at 2 n.2 (June 26, 1953) (“The use of a rider to an appropriation act to 
control executive action is by no means novel.”). 

14  Memorandum for Charles W. Colson, Special Counsel to the President, from William H. Rehnquist, 
Assistant Attorney General, Office of Legal Counsel, Re: The President and the War Power: South Vietnam and the 
Cambodian Sanctuaries at 21 n.3 (May 22, 1970).   

15  Presidential Certification Regarding the Provision of Documents to the House of Representatives Under 
the Mexican Debt Disclosure Act of 1995, 20 Op. O.L.C. 253, 266 (1996); 41 Op. Att’y Gen. at 233 (“If the practice 
of attaching invalid conditions to legislative enactments were permissible, it is evident that the constitutional system 
of the separability of the branches of Government would be placed in the gravest jeopardy.”); Constitutionality of 
Proposed Legislation Affecting Tax Refunds, 37 Op. Att’y Gen. 56, 61 (1933) (Att’y Gen. Mitchell) (“Congress may 
not, by conditions attached to appropriations, provide for a discharge of the functions of Government in a manner 
not authorized by the Constitution.  If such a practice were permissible, Congress could subvert the Constitution.”).   

16  The Supreme Court suggested in South Dakota v. Dole, 483 U.S. 203 (1987), that “the constitutional 
limitations on Congress when exercising its spending power” vis á vis the States “are less exacting than those on its 
authority to regulate directly.”  Id. at 209.  But the Court has since made clear that Congress does not enjoy such 
heightened latitude when it purports to impose spending conditions on the Executive Branch, for “Dole did not 
involve separation-of-powers principles.”  Metro. Wash. Airports Auth. v. Citizens for the Abatement of Aircraft 
Noise, Inc., 501 U.S. 252, 271 (1991); see also 16 Op. O.L.C. at 29 (Dole does not apply to spending conditions in 
the separation-of-powers context). 
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This proposition applies with equal force in the foreign affairs context.17  Indeed, on numerous 
occasions, this Office has invoked the specific principle that “the spending power may not be 
deployed to invade core Presidential prerogatives in the conduct of diplomacy.”  Section 609 
of the FY 1996 Omnibus Appropriations Act, 20 Op. O.L.C. 189, 197 (1996) (citing precedents 
for this principle from early 19th century involving objections to appropriations riders by 
Representative Daniel Webster, then-Secretary of State John Quincy Adams, and members of 
Congress); see, e.g., supra page 9 & nn.12-13 (discussing memoranda and opinions).  Section 
7054, by purporting to use the appropriations power to enact a targeted restriction designed to 
dictate the form and manner through which the President may conduct the nation’s diplomacy, 
is akin to these prior provisions.18   

V. 

Accordingly, the Secretary would be justified in disregarding section 7054—and using 
funds appropriated in title I for the purpose of paying the expenses of delegations to U.N. entities 
chaired by terrorist list states.  
 
 
 /s/ 
 
 
 DAVID J. BARRON  
 Acting Assistant Attorney General 
 Office of Legal Counsel 

                                                 
17  See 20 Op. O.L.C. at 266 (“‘Congress may not use its power over appropriations of public funds 

to attach conditions to Executive Branch appropriations requiring the President to relinquish his constitutional 
discretion in foreign affairs.’”) (internal quotation marks omitted) (quoting 16 Op. O.L.C. at 28, quoting 14 Op. 
O.L.C. at 42 n.3, quoting Constitutionality of Proposed Statutory Provision Requiring Prior Congressional 
Notification for Certain CIA Covert Actions, 13 Op. O.L.C. 258, 261 (1989)). 

18  Because there is no evidence that the Foreign Appropriations Act “without [section 7054] will not 
function ‘in a manner consistent with the intent of Congress,’” section 7054  is “severable.”  16 Op. O.L.C. at 29 
(quoting Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 685 (1987)).  Accordingly, section 7054’s invalidity does not 
call into question the validity of any of the other provisions of the Act.  See 20 Op. O.L.C. at 189 n. 21; 14 Op. 
O.L.C. at 44 (“Because the [unconstitutional] condition is severable, the President may enforce the remainder of the 
provision, disregarding the condition.”); cf. Memorial of Captain Meigs, 9 Op. Att’y Gen. 462, 469-70 (1860) (Att’y 
Gen. Black) (“[I]f a condition . . . is void, it can have no effect whatever either upon the subject-matter or upon other 
parts of the law to which it is appended . . . .”). 
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Opinion for the Court filed by Circuit Judge HENDERSON. 

Concurring opinion filed by Circuit Judge TATEL. 

 KAREN LECRAFT HENDERSON, Circuit Judge:  Section 
214(d) of the Foreign Relations Authorization Act, Fiscal 
Year 2003, Pub. L. No. 107-228, 116 Stat. 1350, requires the 
Secretary (Secretary) of the United States Department of State 
(State Department) to record “Israel” as the place of birth on 
the passport of a United States citizen born in Jerusalem if the 
citizen or his guardian so requests.  Id. § 214(d), 116 Stat. at 
1366. The Secretary has not enforced the provision, believing 
that it impermissibly intrudes on the President’s exclusive 
authority under the United States Constitution to decide 
whether and on what terms to recognize foreign nations. We 
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agree and therefore hold that section 214(d) is 
unconstitutional. 

I. BACKGROUND 

 The status of the city of Jerusalem is one of the most 
contentious issues in recorded history. For more than two 
millennia, the city has been won and lost by a host of 
sovereigns. The controversy continues today as the state of 
Israel and the Palestinian people both claim sovereignty over 
the city. It is against this background that the dispute in this 
case arises. 

Since the middle of the twentieth century, United States 
Presidents have taken a position of strict neutrality on the 
issue of which sovereign controls Jerusalem. After Israel 
declared its independence in 1948, President Harry S Truman 
promptly recognized it as a foreign sovereign. See Robert J. 
Reinstein, Recognition: A Case Study on the Original 
Understanding of Executive Power, 45 U. RICH. L. REV. 801, 
804 (2011). Nevertheless, Presidents from Truman on have 
consistently declined to recognize Israel’s—or any 
country’s—sovereignty over Jerusalem. When Israel 
announced in 1948 that it intended to convene the inaugural 
meeting of its Parliament in a part of Jerusalem that it 
controlled, the United States declined to send a representative 
to attend the ceremonies; a State Department cable explained 
that “the United States cannot support any arrangement which 
would purport to authorize the establishment of Israeli . . . 
sovereignty over parts of the Jerusalem area.” Shlomo 
Slonim, Jerusalem in America’s Foreign Policy, 1947-1997 at 
123 (1998). During United Nations proceedings in 1967, the 
United States ambassador stated that the “continuing policy of 
the United States Government” was that “the status of 
Jerusalem . . . should be decided not unilaterally but in 
consultation with all concerned.” U.N. GAOR, 5th 
Emergency Sess., 1554th plen. mtg. ¶¶ 98-99, U.N. Doc. 
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A/PV.1554 (July 14, 1967) (quotation marks omitted). As the 
Secretary summarized in response to interrogatories proposed 
in this case: 

Within the framework of this highly sensitive, and 
potentially volatile, mix of political, juridical, and 
religious considerations, U.S. Presidents have 
consistently endeavored to maintain a strict policy of 
not prejudging the Jerusalem status issue and thus 
not engaging in official actions that would recognize, 
or might be perceived as constituting recognition of, 
Jerusalem as either the capital city of Israel, or as a 
city located within the sovereign territory of Israel. 

Def.’s Resps. to Pl.’s Interrogs. at 9, Zivotofsky ex rel. 
Zivotofsky v. Sec’y of State, No. 03-cv-1921 (D.D.C. June 5, 
2006) (Joint Appendix (JA) 59). Therefore, “[t]he United 
States, like nearly all other countries, maintains its [Israeli] 
embassy in Tel Aviv,” id. at 8 (JA 58) (quotation marks 
omitted), not Jerusalem. 

The State Department’s Foreign Affairs Manual (FAM) 
contains passport administration rules that reflect the policy of 
neutrality. The FAM first directs in detail how the applicant’s 
birthplace is to be stated on his passport. “As a general rule, 
enter the country of the applicant’s birth in the [place of birth 
field on the] passport.” 7 FAM 1383.1 (2002) (JA 111).1 If, 
however, the applicant was born “in territory disputed by 
another country, the city or area of birth may be written” in 
lieu of the country. 7 FAM 1383.5-2 (JA 113). Similarly, an 
applicant may request that his passport list the “city or town, 
rather than the country, of [his] birth.” 7 FAM 1383.6(a) (JA 

                                                 
1 All FAM provisions cited herein refer to the 2002 version, 

which was in effect during the relevant events. 
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115). Regarding Jerusalem, the FAM sets forth a detailed 
policy: 

For applicants born before May 14, 1948 in a place 
that was within the municipal borders of Jerusalem, 
enter JERUSALEM as their place of birth. For 
persons born before May 14, 1948 in a location that 
was outside Jerusalem’s municipal limits and later 
was annexed by the city, enter either PALESTINE or 
the name of the location (area/city) as it was known 
prior to annexation. For persons born after May 14, 
1948 in a location that was outside Jerusalem’s 
municipal limits and later was annexed by the city, it 
is acceptable to enter the name of the location 
(area/city) as it was known prior to annexation . . . . 

7 FAM 1383.5-6 (JA 115). The FAM specifically provides 
that, for an applicant born in Jerusalem: “Do not write Israel 
or Jordan” on his passport and, further, that Israel “[d]oes not 
include Jerusalem . . . .” 7 FAM 1383 Ex. 1383.1 pt. II (JA 
127). In sum, the State Department must record 
“Jerusalem”—not “Jerusalem, Israel” or “Israel”—as the 
place of birth on the passport for an applicant born in 
Jerusalem after 1948. 

Recently, the Congress has attempted to alter the 
Executive branch’s consistent policy of neutrality. In 1995, it 
enacted the Jerusalem Embassy Act, which provides that 
“Jerusalem should be recognized as the capital of the State of 
Israel”; “the United States Embassy in Israel should be 
established in Jerusalem no later than May 31, 1999”; and 
“[n]ot more than 50 percent of the funds appropriated to the 
Department of State for fiscal year 1999 for ‘Acquisition and 
Maintenance of Buildings Abroad’ may be obligated until the 
Secretary of State determines and reports to Congress that the 
United States Embassy in Jerusalem has officially opened.”  
Pub. L. No. 104-45, § 3(a)-(b), 109 Stat. 398, 399 (1995) 
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(enacted into law without President’s signature). During the 
Congress’s consideration of the legislation, the Executive 
branch communicated with the Congress regarding its 
constitutionality. See 164 CONG. REC. S15,463 (daily ed. Oct. 
23, 1995). The United States Department of Justice (DOJ) via 
an assistant attorney general wrote to the White House 
Counsel: “It is well settled that the Constitution vests the 
President with the exclusive authority to conduct the Nation’s 
diplomatic relations with other States,” that “the President’s 
recognition power is exclusive” and that “[t]he proposed bill 
would severely impair the President’s constitutional authority 
to determine the form and manner of the Nation’s diplomatic 
relations.” Id. at S15,468. The DOJ official explained that his 
conclusions were “not novel”; for example, “[t]he Reagan 
Administration objected in 1984 to a bill to compel the 
relocation of the United States Embassy from Tel Aviv to 
Jerusalem, on the grounds that the decision was so closely 
connected with the President’s exclusive constitutional power 
[and] responsibility to recognize, and to conduct ongoing 
relations with, foreign governments as to, in our view, be 
beyond the proper scope of legislative action.” Id. at S15,469 
(quotation marks omitted). Similarly, the then-Secretary 
expressed opposition to the legislation in a letter to the Senate 
Majority Leader. Id. The Secretary explained that “[t]here is 
no issue related to the Arab-Israeli negotiations that is more 
sensitive than Jerusalem” and “any effort by Congress to 
bring it to the forefront is ill-advised and potentially very 
damaging to the success of the peace process.” Id. He echoed 
the DOJ official’s doubts regarding the bill’s constitutionality. 
Id. Ultimately, the Congress enacted the legislation with a 
waiver provision authorizing the President to suspend the 
funding restriction for six-month periods to “protect the 
national security interests of the United States.” Pub. L. No. 
104-45 § 7, 109 Stat. at 400. 
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On September 30, 2002, President George W. Bush 
signed into law the Foreign Relations Authorization Act, 
Fiscal Year 2003, Pub. L. No. 107-228, 116 Stat. 1350. 
Section 214(d) is the provision at issue and it provides: 

(d) RECORD OF PLACE OF BIRTH AS ISRAEL 
FOR PASSPORT PURPOSES.—For purposes of the 
registration of birth, certification of nationality, or 
issuance of a passport of a United States citizen born 
in the city of Jerusalem, the Secretary shall, upon the 
request of the citizen or the citizen’s legal guardian, 
record the place of birth as Israel. 

Id. § 214(d), 116 Stat. at 1366.2 When the President signed 
the Act, however, he also issued a signing statement, noting 

                                                 
2 Section 214 provides in full: 

SEC. 214. UNITED STATES POLICY WITH RESPECT TO 
 JERUSALEM AS THE CAPITAL OF ISRAEL. 

(a) CONGRESSIONAL STATEMENT OF POLICY.—The 
Congress maintains its commitment to relocating the United 
States Embassy in Israel to Jerusalem and urges the President, 
pursuant to the Jerusalem Embassy Act of 1995 (Public Law 
104–45; 109 Stat. 398), to immediately begin the process of 
relocating the United States Embassy in Israel to Jerusalem. 

(b) LIMITATION ON USE OF FUNDS FOR CONSULATE 
IN JERUSALEM.—None of the funds authorized to be 
appropriated by this Act may be expended for the operation of 
a United States consulate or diplomatic facility in Jerusalem 
unless such consulate or diplomatic facility is under the 
supervision of the United States Ambassador to Israel. 

(c) LIMITATION ON USE OF FUNDS FOR 
PUBLICATIONS.—None of the funds authorized to be 
appropriated by this Act may be available for the publication 
of any official government document which lists countries and 
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that “the Act contains a number of provisions that 
impermissibly interfere with the constitutional functions of 
the presidency in foreign affairs,” including section 214: 

Section 214, concerning Jerusalem, impermissibly 
interferes with the President’s constitutional 
authority to conduct the Nation’s foreign affairs and 
to supervise the unitary executive branch. Moreover, 
the purported direction in section 214 would, if 
construed as mandatory rather than advisory, 
impermissibly interfere with the President’s 
constitutional authority to formulate the position of 
the United States, speak for the Nation in 
international affairs, and determine the terms on 
which recognition is given to foreign states. U.S. 
policy regarding Jerusalem has not changed. 

Statement on Signing the Foreign Relations Authorization 
Act, Fiscal Year 2003, 2002 WL 31161653 (Sept. 30, 2002). 

Menachem Zivotofsky (Zivotofsky) is a United States 
citizen born in 2002 in Jerusalem to parents who are United 
States citizens. Compl. ¶¶ 2-5, Zivotofsky ex rel. Zivotofsky v. 
Sec’y of State, No. 03-cv-1921 (D.D.C. Sept. 16, 2003) (JA 8-
9); see also 8 U.S.C. § 1401(c) (making “national[ ] and 
citizen[ ] of the United States at birth . . . a person born 
                                                                                                     

their capital cities unless the publication identifies Jerusalem 
as the capital of Israel. 

(d) RECORD OF PLACE OF BIRTH AS ISRAEL FOR 
PASSPORT PURPOSES.—For purposes of the registration of 
birth, certification of nationality, or issuance of a passport of a 
United States citizen born in the city of Jerusalem, the 
Secretary shall, upon the request of the citizen or the citizen’s 
legal guardian, record the place of birth as Israel. 

Pub. L. No. 107-228 § 214, 116 Stat. at 1365-66. 
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outside of the United States and its outlying possessions of 
parents both of whom are citizens of the United States and 
one of whom has had a residence in the United States or one 
of its outlying possessions, prior to the birth of such person”). 
In 2002, Zivotofsky’s mother applied for a United States 
passport for Zivotofsky, listing his birthplace as “Jerusalem, 
Israel.” Id. ¶ 8 (JA 9). The State Department, however, 
following its Jerusalem policy set forth in 7 FAM 1383.5-6, 
issued a passport in Zivotofsky’s name listing “Jerusalem” as 
his place of birth. Id.  

On September 16, 2003, Zivotofsky, “by his parents and 
guardians, Ari Z. and Naomi Siegman Zivotofsky,” brought 
suit against the Secretary, seeking, inter alia, declaratory 
relief and a permanent injunction ordering the Secretary to 
issue him a passport listing “Jerusalem, Israel” as his place of 
birth. Id. at 3 (JA 10).3 The litigation has been up and down 
the appellate ladder. First, on September 7, 2004, the district 
court dismissed the case, concluding that Zivotofsky lacked 
Article III standing and, alternatively, that the case presented 
a nonjusticiable political question. Zivotofsky ex rel. 
Zivotofsky v. Sec’y of State, No. 03-cv-1921, 2004 WL 
5835212 (D.D.C. Sept. 7, 2004). We subsequently reversed 
and remanded, holding that Zivotofsky had standing.4 
Zivotofsky ex rel. Zivotofsky v. Sec’y of State, 444 F.3d 614 
(D.C. Cir. 2006). We noted that Zivotofsky had amended the 
injunctive relief he initially sought, requesting that the 
                                                 
 3 Zivotofsky’s complaint alleged that the State Department 
also improperly recorded his place of birth on his consular report of 
birth abroad as “Jerusalem.” At oral argument, however, 
Zivotofsky’s counsel made clear that he raised no legal argument 
distinguishing the consular report of birth abroad from the passport. 
Oral Arg. Tr. 23-24. 

4 We did not reach the political question issue. 
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Secretary record “Israel” instead of “Jerusalem, Israel” as his 
place of birth on his passport. Id. at 616 n.1. Because “[t]he 
case . . . no longer involve[d] the claim the district court 
considered,” we “remand[ed] the case to the district court so 
that both sides may develop a more complete record relating 
to these and other subjects of dispute.” Id. at 619-20. 

On September 19, 2007, the district court again dismissed 
the case, once more deciding it presented a nonjusticiable 
political question. Zivotofsky ex rel. Zivotofsky v. Sec’y of 
State, 511 F. Supp. 2d 97 (D.D.C. 2007) (Zivotofsky III). We 
affirmed, concluding that “[b]ecause the judiciary has no 
authority to order the Executive Branch to change the nation’s 
foreign policy in this matter, this case is nonjusticiable under 
the political question doctrine.” Zivotofsky v. Sec’y of State, 
571 F.3d 1227, 1228 (D.C. Cir. 2009) (Zivotofsky IV).5 

The United States Supreme Court vacated and remanded, 
holding that the case does not present a political question. 
Zivotofsky ex rel. Zivotofsky v. Clinton, 132 S. Ct. 1421 
(2012) (Zivotofsky V). The Court explained that “[t]he federal 
courts are not being asked to supplant a foreign policy 
decision of the political branches . . . . [i]nstead, Zivotofsky 
requests that the courts enforce a specific statutory right.” Id. 
at 1427. Given that the parties do not dispute the substance of 
section 214(d), that is, its requirement that “Israel” be 
recorded on the passport as the applicant’s birthplace at his 
request, “the only real question for the courts is whether the 
statute is constitutional,” which requires “deciding whether 
the statute impermissibly intrudes upon Presidential powers 
under the Constitution.” Id. at 1427-28. The Court further 

                                                 
5 Senior Judge Edwards concurred, noting that he would have 

rejected Zivotofsky’s claim on the merits. Zivotofsky IV, 571 F.3d 
at 1233-34 (Edwards, J., concurring). 
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explained that “[r]esolution of Zivotofsky’s claim demands 
careful examination of the textual, structural, and historical 
evidence put forward by the parties regarding the nature of the 
statute and of the passport and recognition powers.” Id. at 
1430. 

II. THE MERITS 

Before addressing the merits, we address two preliminary 
matters. First, Zivotofsky argues that we must “ ‘not pass 
upon a constitutional question although properly presented by 
the record, if there is also present some other ground upon 
which the case may be disposed of.’ ” United States v. 
Brinson-Scott, 714 F.3d 616, 621 (D.C. Cir. 2013) (quoting 
Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 347 (1936) 
(Brandeis, J., concurring)). Zivotofsky maintains that we 
should not reach the Secretary’s constitutional defense 
because section 214(d) constitutes permissible passport 
legislation. But Zivotofsky’s proposed solution—that we hold 
in effect that the President’s constitutional recognition power 
is not so broad as to encompass section 214(d)—is a 
constitutional holding. We would not avoid “pass[ing] upon a 
constitutional question” by resolving the case in that manner; 
instead we would give the President’s constitutional power 
the narrow construction Zivotofsky presses. Moreover, the 
Supreme Court has specifically instructed us to examine “the 
textual, structural, and historical evidence . . . regarding the 
nature . . . of the passport and recognition powers.” Zivotofsky 
V, 132 S. Ct. at 1430. 

 Second, in Youngstown Sheet & Tube Company v. 
Sawyer, 343 U.S. 579 (1952), Justice Jackson set forth a 
tripartite framework for evaluating the President’s powers to 
act depending on the level of congressional acquiescence. Id. 
at 635 (Jackson, J., concurring); see also Medellin v. Texas, 
552 U.S. 491, 524 (2008) (“Justice Jackson’s familiar 
tripartite scheme provides the accepted framework for 
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evaluating executive action in this area.”). First, “[w]hen the 
President acts pursuant to an express or implied authorization 
of Congress, his authority is at its maximum, for it includes 
all that he possesses in his own right plus all that Congress 
can delegate.” Youngstown, 343 U.S. at 635. Second, “[w]hen 
the President acts in absence of either a congressional grant or 
denial of authority, he can only rely upon his own 
independent powers, but there is a zone of twilight in which 
he and Congress may have concurrent authority, or in which 
its distribution is uncertain.” Id. at 637. Third, “[w]hen the 
President takes measures incompatible with the expressed or 
implied will of Congress, his power is at its lowest ebb, for 
then he can rely only upon his own constitutional powers 
minus any constitutional powers of Congress over the 
matter.” Id. Both parties agree that this case falls into category 
three. In this category the President may nonetheless 
exercise—and the Congress cannot invade—the President’s 
“exclusive power.” Id. at 637 n.4. The question here is 
whether exclusive Executive branch power authorizes the 
Secretary to decline to enforce section 214(d). 

A. The Recognition Power 
Recognition is the act by which “a state commits itself to 

treat an entity as a state or to treat a regime as the government 
of a state.” RESTATEMENT (SECOND) OF FOREIGN RELATIONS 

LAW § 94(1). “The rights and attributes of sovereignty belong 
to [a state] independently of all recognition, but it is only after 
it has been recognized that it is assured of exercising them.” 1 
John Bassett Moore, A Digest of International Law § 27, at 72 
(1906) (MOORE’S INT’L LAW DIGEST). Recognition is 
therefore a critical step in establishing diplomatic relations 
with the United States; if the United States does not recognize 
a state, it means the United States is “unwilling[] to 
acknowledge that the government in question speaks as the 
sovereign authority for the territory it purports to control.” 
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Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 410 
(1964). Recognition also confers other substantial benefits. 
For example, a recognized sovereign generally may (1) 
maintain a suit in a United States court, see id. at 408-09; 
Guaranty Trust Co. v. United States, 304 U.S. 126, 137 
(1938); (2) assert the sovereign immunity defense in a United 
States court, see Nat’l City Bank v. Republic of China, 348 
U.S. 356, 359 (1955); and (3) benefit from the “act of state” 
doctrine, which provides that “[e]very sovereign state is 
bound to respect the independence of every other sovereign 
state, and the courts of one country will not sit in judgment on 
the acts of the government of another done within its own 
territory,” Oetjen v. Cent. Leather Co., 246 U.S. 297, 303 
(1918) (quotation marks omitted). 

A government typically recognizes a foreign state by 
“written or oral declaration.” 1 MOORE’S INT’L LAW DIGEST  
§ 27, at 73. Recognition may also be implied as “when a 
[recognizing] state enters into negotiations with the new state, 
sends it diplomatic agents, receives such agents officially, 
gives exequaturs to its consuls, [and] forms with it 
conventional relations.”6 Id.; see also David Gray Adler, The 
President’s Recognition Power, reprinted in The Constitution 
and the Conduct of American Foreign Policy 133 (David 
Gray Adler & Larry N. George eds., 1996) (“At international 
law, the act of receiving an ambassador of a foreign 
government entails certain legal consequences. The reception 
of an ambassador constitutes a formal recognition of the 
sovereignty of the state or government represented.”). 

                                                 
6 An exequatur is a “document from the host country [to a 

foreign consul] that permits the consul to take up consular 
functions.” Saikrishna B. Prakash & Michael D. Ramsey, The 
Executive Power Over Foreign Affairs, 111 YALE L.J. 231, 313 
(2001). 
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As noted earlier, the Supreme Court has directed us to 
examine the “textual, structural, and historical evidence” the 
parties have marshaled regarding “the nature . . . of the 
passport and recognition powers.” Zivotofsky V, 132 S. Ct. at 
1430. We first address the recognition power and, in 
particular, whether the power is held exclusively by the 
President.  

B. The President and the Recognition Power 
Text and Originalist Evidence 

Neither the text of the Constitution nor originalist 
evidence provides much help in answering the question of the 
scope of the President’s recognition power. In support of his 
view that the recognition power lies exclusively with the 
President, the Secretary cites the “receive ambassadors” 
clause of Article II, Section 3 of the Constitution, which 
provides, inter alia, that the President “shall receive 
Ambassadors and other public Ministers.” U.S. CONST., art II, 
§ 3. But the fact that the President is empowered to receive 
ambassadors, by itself, does not resolve whether he has the 
exclusive authority to recognize foreign nations. Some 
scholars have suggested other constitutional provisions as 
possible sources of authority for the President to exercise the 
recognition power but conclude that the text of those 
provisions does not itself resolve the issue.7 

                                                 
7 See, e.g., Reinstein, supra, at 809 & n.48, 810-11, 816 

(discussing, but finding inconclusive, text of U.S. CONST., art. II, § 
1, cl. 1 (“The executive Power shall be vested in a President of the 
United States of America.”); U.S. CONST., art. II, § 2, cl. 2 
(President “shall nominate, and by and with the Advice and 
Consent of the Senate, shall appoint Ambassadors[ and] other 
public Ministers and Consuls”); U.S. CONST., art. II, § 3 
(“[President] shall take Care that the Laws be faithfully executed”) 
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Originalist evidence also fails to clarify the Constitution’s 
text. The Federalist Papers contain no mention of the 
recognition power although Federalist No. 69, written by 
Alexander Hamilton under the pseudonym “Publius,” refers to 
the “receive ambassadors” clause. Writing in 1788, Hamilton 
characterized the clause as virtually meaningless: 

[T]hough it has been a rich theme of declamation,8 
[it] is more a matter of dignity than of authority[,] . . 
. . a circumstance which will be without consequence 
in the administration of the government; and it was 
far more convenient that it should be arranged in this 
manner, than that there should be a necessity of 
convening the legislature, or one of its branches, 
upon every arrival of a foreign minister; though it 
were merely to take the place of a departed 
predecessor. 

Alexander Hamilton, Federalist No. 69, reprinted in The 
Federalist 360 (George W. Carey & James McLellan eds. 
2001). The President’s power to receive ambassadors may of 
necessity mean that he has the power not only to “receive” a 
foreign ambassador but also to decide whether and when to 
                                                                                                     
as compared with legislative powers set forth in U.S. CONST., art. I, 
§ 8, cls. 3, 4, 11, 18 (“The Congress shall have Power To . . . 
regulate Commerce with foreign Nations, . . . establish an uniform 
Rule of Naturalization, . . . declare War . . . [and] make all Laws 
which shall be necessary and proper for carrying into Execution the 
foregoing Powers”)); see also Prakash & Ramsey, supra, at 234-35, 
253, 316-17 (interpreting Executive Vesting Clause, U.S. CONST., 
art. II, § 1, cl. 1., and using, inter alia, eighteenth-century meaning 
of executive power). 

8 Scholars, it appears, have been unable to confirm Hamilton’s 
claim that the “receive ambassadors” clause “has been a rich theme 
of declamation.” See Reinstein, supra, at 845-46. 
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receive him.9 In fact, five years after writing Federalist No. 
69, Hamilton adopted this interpretation of the “receive 
ambassadors” clause. In 1793, while serving in President 
George Washington’s cabinet, Hamilton, then writing as 
“Pacificus,” declared that the clause gave the President the 
power to determine whether the government sending the 
ambassador should be recognized by the United States. 
United States National Archives, Pacificus No. 1 (June 29, 
1793), available at http://founders.archives.gov/documents/
Hamilton/01-15-02-0038. Hamilton explained that “[t]he 
Legislative Department is not the organ of intercourse 
between the UStates and foreign Nations. . . . It is therefore 
not naturally that Organ of the Government which is to 
pronounce the existing condition of the Nation, with regard to 
foreign Powers . . . .” Id. Rather, “[t]he right of the Executive 
to receive ambassadors and other public Ministers . . . . 
includes that of judging, in the case of a Revolution of 
Government in a foreign Country, whether the new rulers are 
competent organs of the National Will and ought to be 
recognised or not.” Id. 

There is little other ratification-era evidence regarding the 
recognition of foreign governments. In fact, “there is no 
record that the subject of recognizing foreign states or 
governments ever came up in the [Constitutional] 
Convention.” Reinstein, supra, at 845. One scholar offers two 
explanations for this gap. First, he suggests that “the founders 
carefully enumerated the powers of the President and 

                                                 
9 According to the Restatement, when the President receives 

an ambassador, he recognizes by implication the sovereignty of the 
sending foreign government. See, e.g., RESTATEMENT (THIRD) OF 

FOREIGN RELATIONS LAW § 204, Reporters’ Note 2 (“Recognition 
of a state has been effected by . . . receiving the credentials of a 
diplomatic representative of that state.”). 
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deliberately omitted the recognition power.” Id. at 860. But if 
this were the case, it would be unclear which branch, if any, 
possessed the power. His second explanation is more 
plausible: “Whether the European nations would accept the 
United States into their community was of considerable 
importance to the new nation, but whether the United States 
would ‘recognize’ the European nations was a non[ 
]sequitur.” Id. at 861. In other words, the Framers apparently 
were not concerned with how their young country recognized 
other nations because the issue was not important to them at 
the time of ratification. 

Post-ratification History 

Both parties make extensive arguments regarding the 
post-ratification recognition history of the United States. As 
the Supreme Court has explained, longstanding and consistent 
post-ratification practice is evidence of constitutional 
meaning. See, e.g., Republican Party of Minn. v. White, 536 
U.S. 765, 785 (2002) (“[A] universal and long-established 
tradition of prohibiting certain conduct creates a strong 
presumption that the prohibition is constitutional . . . .” 
(quotation marks omitted)); Mistretta v. United States, 488 
U.S. 361, 401 (1989) (“Our 200-year tradition of extrajudicial 
service is additional evidence that the doctrine of separated 
powers does not prohibit judicial participation in certain 
extrajudicial activity.”); Marsh v. Chambers, 463 U.S. 783, 
790 (1983) (“two centuries of national practice,” including 
practice authorized by first Congress, provides 
“contemporaneous and weighty evidence” of constitutionality 
(quotation marks omitted)). We conclude that longstanding 
post-ratification practice supports the Secretary’s position that 
the President exclusively holds the recognition power. 

 Beginning with the administration of our first President, 
George Washington, the Executive has believed that it has the 
exclusive power to recognize foreign nations. In 1793, 
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President Washington’s cabinet unanimously concluded that 
Washington need not consult with the Congress before 
receiving the minister from France’s post-revolutionary 
government, notwithstanding his receiving the minister 
recognized the new government by implication. Saikrishna B. 
Prakash & Michael D. Ramsey, The Executive Power Over 
Foreign Affairs, 111 YALE L.J. 231, 312 (2001). Nor did the 
Congress “purport[ ] to tell Washington which countries or 
governments to recognize.” Id. at 312-13. The Washington 
administration also took sole control of issuing exequaturs to 
foreign consuls. Id. at 313 (President Washington “not only 
signed exequaturs, he also set policy respecting their 
issuance” (footnote omitted)); see also 3 Thomas Jefferson, 
Memoir, Correspondence, and Miscellanies from the Papers 
of Thomas Jefferson 298 (Thomas Jefferson Randolph ed. 
1829) (“[T]he commission of consul to M. Dannery ought to 
have been addressed to the President of the United States. He 
being the only channel of communication between this 
country and foreign nations, it is from him alone that foreign 
nations or their agents are to learn what is or has been the will 
of the nation . . . .” (emphases added)). 

In 1817, President James Monroe prevailed in a standoff 
with Speaker of the House Henry Clay over the recognition 
power. Clay had announced that he “intended moving the 
recognition of Buenos Ayres and probably of Chile.” Julius 
Goebel, Jr. The Recognition Policy of the United States 121 
(1915). But when Clay attempted to amend an appropriations 
bill to appropriate $18,000 for an American minister to be 
sent to South America, id. at 123-24, he was forced to modify 
the amendment to manifest that the decision whether to send 
the minister belonged to the President, see 32 ANNALS OF 

CONGRESS 1498-1500 (1818). And, in fact, even Clay’s 
weakened amendment was defeated in the House; “the reason 
for the defeat appears to have been that the amendment was 
interfering with the functions of the executive.” Goebel, 
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supra, at 124; see also 32 ANNALS OF CONG. 1538 (1818) 
(statement of Rep. Smith) (“The Constitution has given . . . to 
the President the direction of our intercourse with foreign 
nations. It is not wise for us to interfere with his powers 
. . . .”); id. at 1570 (statement of Rep. Smyth) (“[T]he 
acknowledgement of the independence of a new Power is an 
exercise of Executive authority; consequently, for Congress to 
direct the Executive how he shall exercise this power, is an 
act of usurpation.”). According to Goebel, Clay’s defeat 
“meant a great increase of strength for the administration” 
because “it had received a direct confirmation of its ultimate 
right to determine whether a government was to be 
recognized.” Goebel, supra, at 124. 

 In 1864 and, again, 1896, the Executive branch 
challenged the individual houses of the Congress for intruding 
into the realm of recognition, which eventually led the 
Congress to refrain from acting. In 1864, the House passed a 
resolution asserting that it did not acknowledge Archduke 
Ferdinand Maximilian von Habsburg as the Emperor of 
Mexico. CONG. GLOBE, 38TH CONG., 1ST SESS. 1408 (1864). 
The then-Secretary wrote to the United States Minister to 
France, stating that the recognition authority is “purely 
executive,” belonging “not to the House of Representatives, 
nor even to Congress, but to the President.” Id. at 2475. The 
Senate ultimately did not act on the bill.10 In 1896, the Senate 
Foreign Relations Committee presented a joint resolution to 

                                                 
10 The House subsequently passed a resolution that stated, in 

pertinent part, “Congress has a constitutional right to an 
authoritative voice in declaring and prescribing the . . . recognition 
of new Powers as in other matters . . . .” CONG. GLOBE, 38TH 

CONG., 2D SESS. 65-67 (1864). The Senate never acted on the 
resolution. Edward S. Corwin, The President’s Control of Foreign 
Relations at 42-43 (1917). 
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the full Senate purporting to recognize Cuba’s independence. 
29 CONG. REC. 326, 332 (1896). The then-Secretary 
responded with a statement that the power to “recognize the 
so-called Republic of Cuba as an independent State rests 
solely with the Executive”; a joint resolution would have only 
“advice of great weight.” Eugene V. Rostow, Great Cases 
Make Bad Law: The War Powers Act, 50 TEX. L. REV. 866-67 
(1972) (quotation marks omitted); see also Congress 
Powerless, N.Y. TIMES, Dec. 19, 1896, available at http://
query.nytimes.com/mem/archive-free/pdf?res=F10D13F73B5
F1B738DDDA90A94DA415B8685F0D3. Again, the Senate 
did not act on the proposed joint resolution. 

In 1919, the Congress once again relented in response to 
the President’s assertion of exclusive recognition power. That 
year, the Senate considered a resolution which recommended 
withdrawing recognition of the then-existing Mexican 
government. PRELIM. REPORT & HR’GS OF THE SEN. COMM. 
ON FOREIGN RELATIONS, INVESTIGATION OF MEXICAN 

AFFAIRS, S. DOC. NO. 66-285, at 843D (2d. Sess. 1919-20). In 
response, President Woodrow Wilson informed the Congress 
that the resolution, if enacted, would “constitute a reversal of 
our constitutional practice which might lead to very grave 
confusion in regard to the guidance of our foreign affairs” 
because “the initiative in directing the relations of our 
Government with foreign governments is assigned by the 
Constitution to the Executive, and to the Executive, only.” Id. 
“Within half an hour of the letter’s receipt[,] Senator Lodge, 
Chairman of the Foreign Relations Committee, announced 
that the [ ] resolution was dead. President Wilson, Mr. Lodge 
said, must now accept entire responsibility for Mexican 
relations.” Wilson Rebuffs Senate on Mexico, N.Y. TIMES, 
Dec. 8, 1919, available at http://query.nytimes.com/mem/
archive-free/pdf?res=9C00E2DD123BEE32A2575AC0A964
9D946896D6CF. 
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Zivotofsky marshals several isolated events in support of 
his position that the recognition power does not repose solely 
in the Executive but they are unconvincing. First, Zivotofsky 
argues that in 1898 the Senate passed a joint resolution stating 
“the Government of the United States hereby recognizes the 
Republic of Cuba as the true and lawful Government of that 
Island.” Br. for Appellant 42. But review of the Congressional 
Record shows that the quoted language was not included in 
the joint resolution; rather, it was included in a proposed joint 
resolution in the Senate. See 31 CONG. REC. 3988 (1898). And 
the proposed resolution raised separation-of-powers concerns 
with many Senators. See id. at 3990 (statement of Sen. 
Gorman) (“I regret exceedingly . . . for the first time in the 
history of the country, this great body should incorporate . . . a 
power which has been disputed by every Executive from 
Washington down—the right of Congress by law to provide 
for the recognition of a state.”); id. at 3991 (statement of Sen. 
Allison (calling amendment “contravention of . . . well-settled 
principles” and Executive “alone can deal with this question 
in its final aspects”); id. at 3991-92 (statement of Sen. 
Aldrich) (“We have no right at such a time to exercise 
functions that belong to the Executive.”). When the House 
received the proposed joint resolution, it removed the 
recognition clause. See id. at 4080. The joint resolution, as 
passed, stated only that “the people” of Cuba were “free and 
independent.” See 30 Stat. 738 (Apr. 20, 1898).11 

Zivotofsky also relies on events that occurred during the 
administrations of President Andrew Jackson and President 

                                                 
11 The joint resolution provided in full: “Resolved by the 

Senate and House of Representatives of the United States of 
America in Congress assembled, First. That the people of the Island 
of Cuba are, and of right ought to be, free and independent.” 30 
Stat. 738 (Apr. 20, 1898). 
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Abraham Lincoln. In both instances, however, the Congress 
did not attempt to exercise the recognition power. Instead, it 
authorized appropriations to be used by the President to 
dispatch diplomatic representatives. In 1836, President 
Jackson expressed a desire to “unite” with the Congress 
before recognizing Texas as independent from Mexico. 
MESSAGE FROM THE PRESIDENT OF THE UNITED STATES UPON 

THE SUBJECT OF THE POLITICAL, MILITARY, AND CIVIL 

CONDITION OF TEXAS, H.R. DOC. NO. 24-35, at 4 (2d Sess. 
1836). But in doing so, Jackson did not suggest that he lacked 
the exclusive recognition power. See id. at 2 (“[O]n the 
ground of expediency, I am disposed to concur, and do not, 
therefore, consider it necessary to express any opinion as to 
the strict constitutional right of the Executive, either apart 
from or in conjunction with the Senate, over the subject.”). 
Rather, Jackson merely enlisted the support of the Congress 
as a matter of political prudence. In any event, the Congress 
did not attempt to exercise the recognition power on its own. 
Instead, the Congress appropriated funds for the President to 
authorize a “diplomatic agent to be sent to the Republic of 
Texas, whenever the President of the United States . . . shall 
deem it expedient to appoint such minister.” 5 Stat. 107 
(1837). Similarly, President Lincoln expressed a desire to 
coordinate with the Congress by requesting that it use its 
appropriations authority to endorse his recognition of Liberia 
and Haiti. See Lincoln’s First Annual Message to Congress 
(Dec. 3, 1861), available at http://www.presidency.ucsb.edu/
ws/?pid=29502. And the Congress subsequently did so. 12 
Stat. 421.12  

                                                 
12 Zivotofsky also calls our attention to the recognition of 

Hungary during President Zachary Taylor’s administration. The 
Secretary wrote to the President’s appointed minister to Hungary: 
“Should the new government prove to be, in your opinion, firm and 
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Supreme Court Precedent 

It is undisputed that “in the foreign affairs arena, the 

                                                                                                     
stable, the President will cheerfully recommend to Congress, at 
their next session, the recognition of Hungary.” Letter from Clayton 
to Mann (June 18, 1849), reprinted in 1 MOORE’S INT’L L. DIGEST 
§ 75, at 246. Zivotofsky argues that the letter manifests Taylor’s 
uncertainty regarding his exclusive recognition authority. But 
another communication from President Taylor made clear that he 
understood that he was authorized to recognize Hungary without 
the Congress. See 5 A Compilation of the Messages and Papers of 
the Presidents, 1789-1897 at 12 (James D. Richardson ed. 1897) 
(State of the Union address) (“I thought it my duty, in accordance 
with the general sentiment of the American people, . . . to stand 
prepared, upon the contingency of the establishment by her of a 
permanent government, to be the first to welcome independent 
Hungary into the family of nations. For this purpose I invested an 
agent then in Europe with power to declare our willingness 
promptly to recognize her independence in event of her ability to 
sustain it.” (emphasis added)). Whatever Taylor’s uncertainty, it 
sounds alone in stark contrast to otherwise seamless post-
ratification history. 

In addition, Amicus American Jewish Committee supplies 
other examples of Presidential enlistment of the Congress’s 
support. See, e.g., Am. Jewish Committee Amicus Br. at 9-10 
(Washington considered removing diplomatic authority of France’s 
minister and instructed Thomas Jefferson to draft message stating 
he intended to remove Genet’s diplomatic authority unless either 
house objected). None of them acknowledge either expressly or by 
implication that the recognition power was one shared, under the 
Constitution, with the Congress. We are also unpersuaded by 
amicus’s citation to Secretary of State James Buchanan’s 
observation that “recognition is usually effected, either by a 
nomination to, and confirmation by the Senate of a Diplomatic or 
Consular agent to the new Government, or by an act of Congress.” 
1 MOORE’S INT’L L. DIGEST § 75, at 245-46. 
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President has ‘a degree of discretion and freedom from 
statutory restriction which would not be admissible were 
domestic affairs alone involved.’ ” Clinton v. City of New 
York, 524 U.S. 417, 445 (1998) (quoting United States v. 
Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936)). 
While the President’s foreign affairs powers are not precisely 
defined, Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579, 634-35 (1952) (Jackson, J., concurring), the courts have 
long recognized the President’s presumptive dominance in 
matters abroad. See, e.g., Am. Ins. Ass’n v. Garamendi, 539 
U.S. 396, 415 (2003) (“[O]ur cases have recognized that the 
President has authority to make ‘executive agreements’ with 
other countries, requiring no ratification by the Senate or 
approval by Congress, this power having been exercised since 
the early years of the Republic.”); Youngstown, 343 U.S. at 
610 (President has “vast share of responsibility for the 
conduct of our foreign relations”) (Frankfurter, J., 
concurring); Johnson v. Eisentrager, 339 U.S. 763, 789 
(1950) (“President is exclusively responsible” for “conduct of 
diplomatic and foreign affairs”); Legal Assistance for 
Vietnamese Asylum Seekers v. Dep’t of State, 104 F.3d 1349, 
1353 (D.C. Cir. 1997) (“[C]ourts have been wary of second-
guessing executive branch decision[s] involving complicated 
foreign policy matters.”). Thus, the Court, echoing the words 
of then-Congressman John Marshall, has described the 
President as the “sole organ of the nation in its external 
relations, and its sole representative with foreign nations.” 
Curtiss-Wright, 299 U.S. at 319 (quoting 10 ANNALS OF 

CONG. 613 (Mar. 7, 1800)). 

The Supreme Court has more than once declared that the 
recognition power lies exclusively with the President. See 
Williams v. Suffolk Ins. Co., 38 U.S. 415, 420 (1839) (“[If] the 
executive branch . . . assume[s] a fact in regard to the 
sovereignty of any island or country, it is conclusive on the 
judicial department[.]”); United States v. Belmont, 301 U.S. 
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324, 330 (1937) (“[T]he Executive had authority to speak as 
the sole organ of th[e] government” in matters of 
“recognition, establishment of diplomatic relations, the 
assignment, and agreements with respect thereto . . . .”); 
Guaranty Trust Co. v. United States, 304 U.S. 126, 138 
(1938) (“We accept as conclusive here the determination of 
our own State Department that the Russian State was 
represented by the Provisional Government . . . .”); United 
States v. Pink, 315 U.S. 203, 229 (1942) (“The powers of the 
President in the conduct of foreign relations included the 
power, without consent of the Senate, to determine the public 
policy of the United States with respect to the Russian 
nationalization decrees. . . . [including t]h[e] authority . . . [to 
determine] the government to be recognized.”); Baker v. 
Carr, 369 U.S. 186, 213 (1962) (“[I]t is the executive that 
determines a person’s status as representative of a foreign 
government.”); Banco Nacional de Cuba v. Sabbatino, 376 
U.S. 398, 410 (1964) (“Political recognition is exclusively a 
function of the Executive.”). To be sure, the Court has not 
held that the President exclusively holds the power. But, for 
us—an inferior court—“carefully considered language of the 
Supreme Court, even if technically dictum, generally must be 
treated as authoritative,” United States v. Dorcely, 454 F.3d 
366, 375 (D.C. Cir. 2006) (quotation marks omitted); see also 
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 399 (1821) 
(Marshall, C.J.), especially if the Supreme Court has repeated 
the dictum, see Overby v. Nat’l Ass’n of Letter Carriers, 595 
F.3d 1290, 1295 (D.C. Cir. 2010) (Supreme Court dictum is 
“especially” authoritative  if “the Supreme Court has 
reiterated the same teaching”). 

In Williams v. Suffolk Insurance Company, the issue 
before the Court was whether “the Falkland islands . . . 
constitute any part of the dominions within the sovereignty of 
the government of Buenos Ayres.” 38 U.S. at 419. The Court 
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decided that the President’s action in the matter was 
“conclusive on the judicial department.” Id. at 420. 

And can there be any doubt, that when the executive 
branch of the government, which is charged with our 
foreign relations, shall in its correspondence with a 
foreign nation assume a fact in regard to the 
sovereignty of any island or country, it is conclusive 
on the judicial department? And in this view it is not 
material to inquire, nor is it the province of the Court 
to determine, whether the executive be right or 
wrong. It is enough to know, that in the exercise of 
his constitutional functions, he has decided the 
question. Having done this under the responsibilities 
which belong to him, it is obligatory on the people 
and government of the Union. 

Id. Similarly, in Banco Nacional de Cuba v. Sabbatino, 
without determining whether the United States had de-
recognized Cuba’s government under Fidel Castro, the Court 
explained that “[p]olitical recognition is exclusively a 
function of the Executive.” 376 U.S. at 410. The Court 
emphasized that were it to decide for itself whether Cuba had 
been de-recognized, there would be a real “possibility of 
embarrassment to the Executive Branch in handling foreign 
relations.” Id. at 412. 

 President Franklin D. Roosevelt’s 1933 recognition of the 
Soviet Union led to three cases supporting the conclusion that 
the President exclusively holds the recognition power. 
Belmont, 301 U.S. 324; Guaranty Trust, 304 U.S. 126; Pink, 
315 U.S. 203. On November 16, 1933, the United States 
recognized the Soviet Union as the government of Russia 
“and as an incident to that recognition accepted an assignment 
(known as the Litvinov Assignment) of certain claims.” Pink, 
315 U.S. at 211. Under the Litvinov Assignment, the Soviet 
Union agreed to “take no steps to enforce claims against 
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American nationals; but all such claims were released and 
assigned to the United States.” Belmont, 301 U.S. at 326. 
When the United States sought to collect on the assigned 
claims, its action spawned litigation resulting in the three 
cases.  

 In Belmont, the Court held that New York State’s 
conflicting public policy did not prevent the United States 
from collecting assets assigned by the Litvinov Assignment. 
Id. at 330. It noted that “who is the sovereign of a territory is 
not a judicial question, but one the determination of which by 
the political departments conclusively binds the courts.” Id. at 
328 (emphasis added). But the Court then more specifically 
explained that “recognition, establishment of diplomatic 
relations, the assignment, and agreements with respect 
thereto, were all parts of one transaction” and plainly “within 
the competence of the President.” Id. at 330 (emphasis 
added). Moreover, “in respect of what was done here, the 
Executive had authority to speak as the sole organ of that 
government. The assignment and the agreements in 
connection therewith did not, as in the case of treaties, . . . 
require the advice and consent of the Senate.” Id. (emphases 
added). In other words, the Court not only emphasized the 
President’s exclusive recognition power but also distinguished 
it from the shared treaty power.  

 In Guaranty Trust, the Court held that a United States 
claim for payment of funds held in a bank account formerly 
owned by Russia was barred by New York State’s statute of 
limitations. 304 U.S. at 130, 143-44. In so doing, it relied on 
the Executive branch’s recognition determination: which 
“government is to be regarded here as representative of a 
foreign sovereign state is a political rather than a judicial 
question, and is to be determined by the political department 
of the government. . . . We accept as conclusive here the 
determination of our own State Department that the Russian 
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State was represented by the Provisional Government.” Id. at 
137-38 (emphasis added).  

 Finally, the Supreme Court in Pink, following Belmont, 
held that New York State could not “deny enforcement of a 
claim under the Litvinov Assignment because of an 
overriding [state] policy.” Pink, 315 U.S. at 222. The Court 
defined the recognition power broadly and placed it in the 
hands of the President: 

The powers of the President in the conduct of 
foreign relations included the power, without consent 
of the Senate, to determine the public policy of the 
United States with respect to the Russian 
nationalization decrees. . . . That authority is not 
limited to a determination of the government to be 
recognized. It includes the power to determine the 
policy which is to govern the question of recognition. 
Objections to the underlying policy as well as 
objections to recognition are to be addressed to the 
political department and not to the courts. . . .  

Id. at 229 (citations omitted and emphases added). 

 The Court also treated the recognition power as 
belonging exclusively to the Executive in Baker v. Carr. It 
explained that “recognition of [a] foreign government[] so 
strongly defies judicial treatment that without executive 
recognition a foreign state has been called a republic of whose 
existence we know nothing.” 369 U.S. at 212 (quotation 
marks and footnote omitted). The Court further explained that 
“the judiciary ordinarily follows the executive as to which 
nation has sovereignty over disputed territory” and that “it is 
the executive that determines a person’s status as 
representative of a foreign government.” Id. at 212-13 
(emphases added). 
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 Zivotofsky relies on United States v. Palmer, 16 U.S. 610 
(1818), where the Court stated that “the courts of the union 
must view [a] newly constituted government as it is viewed 
by the legislative and executive departments of the 
government of the United States.” See id. at 643. But this 
observation simply means that the judiciary will not decide 
the question of recognition. When the High Court has 
discussed the recognition power with more specificity, as it 
did in the above-cited cases, it has not merely stated that the 
judiciary lacks authority to decide the issue but instead has 
explained that the President has the exclusive authority. In 
addition, Zivotofsky’s reliance on Cherokee Nation v. 
Georgia, 30 U.S. 1 (1831), is misplaced as the case dealt with 
the recognition of Indian tribes which, the Cherokee Nation 
opinion itself explains, are materially distinct from foreign 
nations. See id. at 18 (Marshall, C.J.); see also Miami Nation 
of Indians of Ind., Inc. v. U.S. Dep’t of the Interior, 255 F.3d 
342, 345 (7th Cir. 2001) (“Indian tribes are not foreign 
[states] . . . .”).13 

                                                 
13 Zivotofsky also cites three other cases he contends indicate 

the recognition power lies with both “political departments.” They 
include: “Boumediene v. Bush, 553 U.S. 723, 753 (2008) (‘[T]he 
Court has held that questions of sovereignty are for the political 
branches to decide.’); Vermilya-Brown Co. v. Connell, 335 U.S. 
377, 380 (1948) (‘[T]he determination of sovereignty over an area 
is for the legislative and executive departments . . . .’); [and] Jones 
v. United States, 137 U.S. 202, 214 (1890) (‘[A]ll courts of justice 
are bound to take judicial notice of the territorial extent of the 
jurisdiction exercised by the government whose laws they 
administer, or of its recognition or denial of the sovereignty of a 
foreign power, as appearing from the public acts of the legislature 
and executive . . . .’).” Br. for Appellant 43 (emphases in brief). But 
Boumediene, Vermilya-Brown and Jones do not involve the 
recognition of a foreign power; rather, they relate to the authority of 
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Having reviewed the Constitution’s text and structure, 
Supreme Court precedent and longstanding post-ratification 
history, we conclude that the President exclusively holds the 
power to determine whether to recognize a foreign 
sovereign.14 

                                                                                                     
the United States over a given territory. Because the Congress has 
the enumerated constitutional power to “make all needful Rules and 
Regulations respecting the Territory or other Property belonging to 
the United States,” U.S. CONST., art. IV, § 3, cl. 2, the three cases 
are distinguishable. 

14 Zivotofsky points to early legal scholarship, including a 
treatise written by William Rawle: “The legislature indeed 
possesses a superior power, and may declare its dissent from the 
executive recognition or refusal, but until that sense is declared, the 
act of the executive is binding.” William Rawle, A View of the 
Constitution of the United States of America 195-96 (Philip H. 
Nicklin 2d ed. 1829). In 1833, Justice Joseph Story wrote that the 
recognition question was an “abstract statement[ ] under the 
constitution” that was “still open to discussion.” 2 Joseph Story, 
Commentaries on the Constitution of the United States § 1566 
(Little & Brown 2d ed. 1851). Moreover, while “[t]he constitution 
has expressly invested the executive with power to receive 
ambassadors, and other ministers[ i]t has not expressly invested 
congress with the power, either to repudiate, or acknowledge 
them.” Id. at 359 (emphasis added). Subsequently, while sitting as a 
Circuit Justice, Justice Story wrote that “[i]t is very clear, that it 
belongs exclusively to the executive department of our government 
to recognize, from time to time, any new governments, which may 
arise in the political revolutions of the world . . . .” Williams v. 
Suffolk Ins. Co., 29 F. Cas. 1402, 1403 (C.C.D. Mass. 1838). 
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C. Section 214(d) and the “Passport Power” vis-à-vis the 
Recognition Power 

Having concluded that the President exclusively holds the 
recognition power, we turn to the “passport power,” pursuant 
to which section 214(d) is alleged to have been enacted. We 
must decide whether the Congress validly exercised its 
passport power in enacting section 214(d) or whether section 
214(d) “impermissibly intrudes” on the President’s exclusive 
recognition power. Zivotofsky V, 132 S. Ct. at 1428. 

Zivotofsky first contends that section 214(d) is a 
permissible exercise of the Congress’s “passport power.” In 
its remand to us, the Supreme Court directed that we examine, 
inter alia, the parties’ evidence regarding “the nature of . . . 
the passport . . . power[ ].” Id. at 1430. Neither party has 
made clear the textual source of the passport power in the 
Constitution, suggesting that it may come from the 
Congress’s power regarding immigration and foreign 
commerce. See, e.g., Oral Arg. Tr. 48-49 (Zivotofsky’s 
counsel noting “there’s no specific power in the Constitution 
that says passports” and referencing the Congress’s authority 
“over immigration[ and] over international commerce”); Br. 
for Appellee 45 (citing U.S. CONST., art. I, § 8, cls. 3, 4). 
Nonetheless, it is clear that the Congress has exercised its 
legislative power to address the subject of passports. It does 
not, however, have exclusive control over all passport 
matters. Rather, the Executive branch has long been involved 
in exercising the passport power, especially if foreign policy 
is implicated. See Haig v. Agee, 453 U.S. 280 (1981). Until 
1856, no passport statute existed and so “the common 
perception was that the issuance of a passport was committed 
to the sole discretion of the Executive and that the Executive 
would exercise this power in the interests of the national 
security and foreign policy of the United States.” Id. at 293. 
After the first passport law was enacted in 1856, “[t]he 
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President and the Secretary of State consistently construed the 
1856 Act to preserve their authority to withhold passports on 
national security and foreign policy grounds.” Id. at 295. And 
once the Congress enacted the Passport Act of 1926, each 
successive President interpreted the Act to give him the 
authority to control the issuance of passports for national 
security or foreign policy reasons: “Indeed, by an unbroken 
line of Executive Orders, regulations, instructions to consular 
officials, and notices to passport holders, the President and the 
Department of State left no doubt that likelihood of damage to 
national security or foreign policy of the United States was 
the single most important criterion in passport decisions.” Id. 
at 298 (footnotes omitted and emphasis added); see also 16 
U.S. Op. Off. Legal Counsel 18, 23 (1992) (“Executive action 
to control the issuance of passports in connection with foreign 
affairs has never been seriously questioned.”). 

Zivotofsky relies on Supreme Court precedent that, he 
contends, shows the Executive cannot regulate passports 
unless the Congress has authorized him to do so. In both cases 
cited, the Court held that the Executive branch acted properly 
once the Congress had authorized it to so act. See Haig, 453 
U.S. at 282, 289, 309 (upholding Executive authority to 
revoke passport on national security and foreign policy 
grounds after concluding revocation was authorized by 
Congress); Zemel v. Rusk, 381 U.S. 1, 8 (1965) (upholding 
State Department’s refusal to validate passport for travel to 
Cuba because “the Passport Act of 1926 embodie[d] a grant 
of authority to the Executive” (citation omitted)). But in 
neither case did the Court state that the Congress’s power 
over passports was exclusive. Indeed, in Haig, the Court made 
clear that it did not decide that issue. Haig, 453 U.S. at 289 
n.17 (“In light of our decision on this issue, we have no 
occasion in this case to determine the scope of the very 
delicate, plenary and exclusive power of the President as the 
sole organ of the federal government in the field of 
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international relations—a power which does not require as a 
basis for its exercise an act of Congress . . . .” (quotation 
marks omitted)). Likewise, in Zemel, the Court in effect 
rejected the dissenters’ statements implying that the Congress 
exclusively regulates passports. 381 U.S. at 21 (Black, J., 
dissenting) (“[R]egulation of passports . . . is a law-making—
not an executive, law-enforcing—function . . . .”); id. at 29 
(Goldberg, J., dissenting) (Executive lacks “an inherent power 
to prohibit or impede travel by restricting the issuance of 
passports”). Instead, the Court emphasized that the 
“Congress—in giving the Executive authority over matters of 
foreign affairs—must of necessity paint with a brush broader 
than that it customarily wields in domestic areas.” Id. at 17.15 

                                                 
15 Amicus Members of the United States Senate and the United 

States House of Representatives rely on the holding in Kent v. 
Dulles, 357 U.S. 116 (1958). In Kent, two citizens successfully 
challenged the Secretary’s denial of their passports—on the ground 
that they refused to state whether they were communists—arguing 
that, inter alia, the denial violated their Fifth Amendment due 
process right of travel. Id. at 117-20, 125. But Kent held, at most, 
that absent congressional authorization, the State Department could 
not deny a passport if the denial violated a constitutional right. See 
id. at 129 (“If [constitutional] liberty is to be regulated, it must be 
pursuant to the lawmaking functions of the Congress.” (quotation 
marks omitted)). Here, the State Department has not denied 
Zivotofsky a passport nor does Zivotofsky assert the violation of a 
constitutional right. Moreover, the Court itself has not treated Kent 
as if it held that the Executive’s regulation of passports is entirely 
dependent on congressional authorization. See Haig, 453 U.S. at 
289 n.17. For example, in Zemel, the Court distinguished Kent on 
the basis that Kent had invalidated the State Department’s denial 
“based on the character of the particular applicant.” 381 U.S. at 13. 
In contrast, the denial that Zemel upheld was based on “foreign 
policy considerations affecting all citizens”—namely, avoiding the 
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Thus, while the Congress has the power to enact passport 
legislation, its passport power is not exclusive. And if the 
Congress legislates pursuant to its non-exclusive passport 
power in such a way to infringe on Executive authority, the 
legislation presents a separation of powers problem. See, e.g., 
Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 130 
S. Ct. 3138 (2010) (Sarbanes-Oxley Act’s dual for-cause 
limitations on removal of members of financial oversight 
board unconstitutional on separation of powers ground); 
Bowsher v. Synar, 478 U.S. 714, 769 (1986) (“[E]ven the 
results of the constitutional legislative process may be 
unconstitutional if those results are in fact destructive of the 
scheme of separation-of-powers.”). 

The question we must answer, then, is whether section 
214(d)—which speaks only to passports—nonetheless 
interferes with the President’s exclusive recognition power. 
Zivotofsky contends that section 214(d) causes no such 
interference because of its limited reach, that is, it simply 
regulates one detail of one limited type of passport. But the 
President’s recognition power “is not limited to a 
determination of the government to be recognized”; it also 
“includes the power to determine the policy which is to 
govern the question of recognition.” Pink, 315 U.S. at 229. 
Applying this rule, the Pink Court held that New York State 
policy was superseded by the Litvinov Assignment when the 
policy—which declined to give effect to claims under the 
Litvinov Assignment—“collid[ed] with and subtract[ed] from 
the [President’s recognition] policy” by “tend[ing] to restore 
some of the precise impediments to friendly relations which 
the President intended to remove” with his recognition policy. 
Id. at 231. 
                                                                                                     
danger that travel to Cuba by United States citizens “might involve 
the Nation in dangerous international incidents.” Id. at 13, 15. 
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With the recognition power overlay, section 214(d) is 
not, as Zivotofsky asserts, legislation that simply—and 
neutrally—regulates the form and content of a passport. 
Instead, as the Secretary explains, it runs headlong into a 
carefully calibrated and longstanding Executive branch policy 
of neutrality toward Jerusalem. Since 1948, American 
presidents have steadfastly declined to recognize any foreign 
nation’s sovereignty over that city. The Executive branch has 
made clear that the status of Jerusalem must be decided not 
unilaterally by the United States but in the context of a 
settlement involving all of the relevant parties. See supra pp. 
1-2. The State Department FAM implements the Executive 
branch policy of neutrality by designating how a Jerusalem-
born citizen’s passport notes his place of birth. For an 
applicant like Zivotofsky, who was born in Jerusalem after 
1948, the FAM is emphatic: denote the place of birth as 
“Jerusalem.” 7 FAM 1383.5-6 (JA 115); see also 7 FAM 
1383 Ex. 1383.1 pt. II (JA 127) (stating that “Israel” “[d]oes 
not include Jerusalem” and that for applicants born in 
“Jerusalem,” “[d]o not write Israel or Jordan”). In his 
interrogatory responses, the Secretary explained the 
significance of the FAM’s Jerusalem directive: “Any 
unilateral action by the United States that would signal, 
symbolically or concretely, that it recognizes that Jerusalem is 
a city that is located within the sovereign territory of Israel 
would critically compromise the ability of the United States to 
work with Israelis, Palestinians and others in the region to 
further the peace process.” Def.’s Resps. to Pl.’s Interrogs. at 
8-9, Zivotofsky ex rel. Zivotofsky v. Sec’y of State, No. 03-cv-
1921 (D.D.C. June 5, 2006) (JA 58-59). Furthermore, “[t]he 
Palestinians would view any United States change with 
respect to Jerusalem as an endorsement of Israel’s claim to 
Jerusalem and a rejection of their own.” Id. at 9 (JA 59) 
(emphasis added). Thus, “[w]ithin the framework of this 
highly sensitive, and potentially volatile, mix of political, 
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juridical, and religious considerations, U.S. Presidents have 
consistently endeavored to maintain a strict policy of not 
prejudging the Jerusalem status issue and thus not engaging in 
official actions that would recognize, or might be perceived as 
constituting recognition of, Jerusalem as either the capital city 
of Israel, or as a city located within the sovereign territory of 
Israel.” Id. (emphasis added). “[R]eversal of United States 
policy not to prejudge a central final status issue could 
provoke uproar throughout the Arab and Muslim world and 
seriously damage our relations with friendly Arab and Islamic 
governments, adversely affecting relations on a range of 
bilateral issues, including trade and treatment of Americans 
abroad.” Id. at 11 (JA 61). We find the Secretary’s detailed 
explanation of the conflict between section 214(d) and 
Executive recognition policy compelling, especially given 
“our customary policy to accord deference to the President in 
matters of foreign affairs.” Ameziane v. Obama, 699 F.3d 488, 
494 (D.C. Cir. 2012) (quotation marks omitted); see also 
Jama v. Immigration & Customs Enforcement, 543 U.S. 335, 
348 (2005) (noting “our customary policy of deference to the 
President in matters of foreign affairs” that “may implicate 
our relations with foreign powers . . . requir[ing] 
consideration of changing political and economic 
circumstances” (quotation marks omitted)); Rattigan v. 
Holder, 689 F.3d 764, 769 (D.C. Cir. 2012) (finding “the 
government’s arguments quite powerful, especially given the 
deference owed the executive in cases implicating national 
security” (quotation marks omitted)). By attempting to alter 
the State Department’s treatment of passport applicants born 
in Jerusalem, section 214(d) directly contradicts a carefully 
considered exercise of the Executive branch’s recognition 
power. 

 Our reading of section 214(d) as an attempted legislative 
articulation of foreign policy is consistent with the Congress’ 
characterization of the legislation. By its own terms, section 
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214 was enacted to alter United States foreign policy toward 
Jerusalem. The title of section 214 is “United States Policy 
with Respect to Jerusalem as the Capital of Israel.” Pub. L. 
No. 107-228 § 214, 116 Stat. at 1365 (emphasis added). 
Section 214(a) explains that “[t]he Congress maintains its 
commitment to relocating the United States Embassy in Israel 
to Jerusalem and urges the President . . . to immediately begin 
the process of relocating the United States Embassy in Israel 
to Jerusalem.” Id. § 214(a), 116 Stat. at 1365-66. The House 
Conference report accompanying the bill that became the 
Foreign Relations Authorization Act explained that section 
214 “contain[ed] four provisions related to the recognition of 
Jerusalem as Israel’s capital.” H.R. Conf. Rep. 107-671 at 123 
(Sept. 23, 2002). Various members of the Congress explained 
that the purpose of section 214(d) was to affect United States 
policy toward Jerusalem and Israel. See 148 CONG. REC. 
H6,649, H6,649 (daily ed. Sept. 25, 2002) (statement of Rep. 
Diaz-Balart) (“This legislation requires compliance with [the 
Jerusalem Embassy Act16] that recognizes Jerusalem as the 
capital of Israel . . . .”); id. at H6,653 (statement of Rep. 
Hyde) (“[The bill] contains provisions to spur compliance 
with [the Jerusalem Embassy Act] recognizing Jerusalem as 
the capital of Israel.”); id. (statement of Rep. Lantos) (“Our 
bill reaffirms United States policy that Jerusalem is the 
undivided and eternal capital of the State of Israel.”); 148 
CONG. REC. S9,401-02, S9,403 (daily ed. Sept. 26, 2002) 
(statement of Sen. Helms) (“This bill . . . . recognize[s] the 
right of Israel to name Jerusalem as its own capit[a]l . . . .”). 

Moreover, as the Secretary averred earlier in this 
litigation, the 2002 enactment of section 214 “provoked 
strong reaction throughout the Middle East, even though the 

                                                 
16 The Jerusalem Embassy Act is discussed supra at pp. 3-4. 
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President in his signing statement said that the provision 
would not be construed as mandatory and assured that ‘U.S. 
policy regarding Jerusalem has not changed.’ ” Def.’s Resps. 
to Pl.’s Interrogs. at 9-10, Zivotofsky ex rel. Zivotofsky v. 
Sec’y of State, No. 03-cv-1921 (D.D.C. June 5, 2006) (JA 59-
60). For example, various Palestinian groups issued 
statements asserting that section 214 “undermine[d] the role 
of the U.S. as a sponsor of the peace process,” “undervalu[ed] 
. . . Palestinian, Arab and Islamic rights in Jerusalem” and 
“rais[ed] questions about the real position of the U.S. 
Administration vis-à-vis Jerusalem.” Id. at 10 (JA 60) 
(quotation marks omitted). As in Pink, the Secretary’s 
enforcement of section 214(d) “would collide with and 
subtract from the [President’s] policy” by “help[ing] keep 
alive one source of friction” between the United States and 
parties in conflict in the Middle East “which the policy of 
recognition was designed to eliminate.” Pink, 315 U.S. at 
231-32.17 

Zivotofsky argues that the Secretary has not suffered—
and will not suffer—adverse foreign policy consequences by 
issuing him a passport that lists his place of birth as Israel. He 
asserts that the Secretary has admitted that, from time to time, 
the State Department has inadvertently issued passports with 
“Israel” as the place of birth to citizens born in Jerusalem and 
that there is no evidence that the issuance of the passports 

                                                 
17 Unlike in Pink, here the legislation that conflicts with the 

President’s recognition power was enacted by the Congress, not a 
state. But, as we today hold, the President exclusively exercises the 
recognition power. The Congress, like a state, may not 
impermissibly intrude on an exclusive Executive power. Contrary to 
Zivotofsky’s assertion, then, the fact that the Congress, rather than 
a state legislature, enacted section 214(d) does not distinguish this 
case from Pink. 
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resulted in harm to the United States’s foreign policy 
interests. Similarly, Zivotofsky cites State Department records 
that, before revision, referred to “Jerusalem, Israel.” Br. for 
Appellant 14. Likewise, Amicus Zionist Organization of 
America exhaustively catalogues official United States 
websites that contained “Jerusalem, Israel” before recent 
revisions. Zivotofsky further notes that “not a single 
Palestinian or Arab interest group deemed it important enough 
to submit an amicus curiae brief in the Supreme Court 
contending that section 214(d) should not be enforced” nor 
has any such group appeared in our court during this lengthy 
litigation. Appellant’s Reply Br. 3. Zivotofsky also contends 
that the Secretary’s fear of harm is exaggerated because 
section 214(d)’s passport directive is not unlike its Taiwan 
directive that allows an applicant born in Taiwan to specify as 
his birthplace “Taiwan” rather than “China,” which directive 
has been peacefully implemented. Br. for Appellant 54-56.18 

Nonetheless, we are not equipped to second-guess the 
Executive regarding the foreign policy consequences of 
section 214(d). See, e.g., Chi. & S. Air Lines v. Waterman S.S. 
Corp., 333 U.S. 103, 111 (1948) (“[T]he very nature of 
executive decisions as to foreign policy is political, not 
judicial . . . . They are decisions of a kind for which the 
Judiciary has neither aptitude, facilities nor responsibility and 
have long been held to belong in the domain of political 
power not subject to judicial intrusion or inquiry.”); see also 
Dep’t of Navy v. Egan, 484 U.S. 518, 529 (1988) (“[F]oreign 
policy [is] the province and responsibility of the Executive.”) 

                                                 
 18  The State Department included “Taiwan” on passports only 
after determining that doing so was consistent with United States 
policy that Taiwan is a part of China; by contrast, section 214(d) is 
inconsistent with the United States’s policy of neutrality regarding 
Jerusalem. 
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(quotation marks omitted); Haig, 453 U.S. at 292 (“Matters 
intimately related to foreign policy and national security are 
rarely proper subjects for judicial intervention.”). As the 
Executive—the “sole organ of the nation in its external 
relations,” Curtiss-Wright, 299 U.S. at 319—is the one branch 
of the federal government before us19 and both the current 
Executive branch as well as its predecessor believe that 
section 214(d) would cause adverse foreign policy 
consequences (and in fact presented evidence that it had 
caused foreign policy consequences), that view is conclusive 
on us. Cf. United States v. Nixon, 418 U.S. 683, 710 (1974) 
(“[T]he courts have traditionally shown the utmost deference 
to Presidential responsibilities . . . . involving foreign policy 
considerations . . . .”). Moreover, Zivotofsky’s reliance on the 
State Department’s earlier, incidental references to 
“Jerusalem, Israel” or inclusion of “Israel” on the passports of 
United States citizens born in Jerusalem is entirely misplaced. 
The controversy does not arise because a website or passport 
at one time included a reference connecting Jerusalem and 
Israel. Rather, the unconstitutional intrusion results from 
section 214(d)’s attempted alteration of United States policy 
to require the State Department to take an official and 
intentional action to include “Israel” on the passport of a 
United States citizen born in Jerusalem. While the fact that 
legislation merely touches on a policy relating to recognition 
does not make it unconstitutional, section 214(d) does not do 
so; instead the Congress plainly intended to force the State 
Department to deviate from its decades-long position of 
neutrality on what nation or government, if any, is sovereign 
over Jerusalem. Accordingly, we conclude that section 214(d) 

                                                 
19 While an amicus brief has been submitted on behalf of six 

senators and fifty-seven representatives, they of course do not speak 
for the Congress qua the Congress. 
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impermissibly intrudes on the President’s recognition power 
and is therefore unconstitutional. 

D. Zivotofsky’s Remaining Arguments 
 Zivotofsky challenges the Secretary’s decision declining 
to enforce section 214(d) on two additional grounds but we 
find both grounds without merit. 

 First, Zivotofsky contends that section 214(d) remedies 
the State Department’s discriminatory policy against 
supporters of Israel. He notes that an individual born in Tel 
Aviv or Haifa after 1948 may list as his place of birth either 
“Israel” or his local birthplace if he objects to including 
“Israel.” See 7 FAM 1383.5-4 (JA 114). An individual born in 
Jerusalem after 1948, as we have discussed, may not choose 
between a country and a locality; rather, his place of birth 
must be listed as “Jerusalem.” See 7 FAM 1383.5-6 (JA 115). 
Zivotofsky laments that “[n]o matter where in Jerusalem an 
American citizen may be born . . . he or she does not have the 
option given to American citizens born in Tel Aviv or Haifa 
to choose whether to record the country or city of birth.” Br. 
for Appellant 57. We do not decide the merits of this 
contention because Zivotofsky did not make it in district court 
and it is therefore waived. See, e.g., Jicarilla Apache Nation 
v. U.S. Dep’t of Interior, 613 F.3d 1112, 1117 (D.C. Cir. 
2010). 

Second, Zivotofsky argues that President George W. 
Bush’s signing statement—indicating that section 214 is, in 
his view, unconstitutional—is invalid because he should have 
instead vetoed the enactment to register his objection. The 
signing statement is irrelevant. Even if the signing statement 
were before us and we were somehow to find it wanting, that 
conclusion would have no effect on the Secretary’s 
enforcement of section 214(d) today. 
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* * * * 

For the foregoing reasons, we affirm the judgment of the 
district court dismissing the complaint on the alternative 
ground that section 214(d) impermissibly infringes on the 
President’s exercise of the recognition power reposing 
exclusively in him under the Constitution and is therefore 
unconstitutional.20 

So ordered. 

                                                 
20 The district court dismissed Zivotofsky’s complaint on the 

ground that it presented a nonjusticiable political question. 
Zivotofsky III, 511 F. Supp. 2d at 99. While the district court did not 
reach the merits, we need not remand because no factual 
development is necessary to decide the case. See, e.g., Timbisha 
Shoshone Tribe v. Salazar, 678 F.3d 935, 938 (D.C. Cir. 2012). 
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TATEL, Circuit Judge, concurring: Although I concur fully 
in the court’s opinion, I write separately to elucidate my 
thinking about the important and novel separation-of-powers 
question this case presents. The Secretary’s argument that 
Section 214(d) is unconstitutional turns on two subsidiary 
arguments: first, that the power to recognize foreign sovereigns 
belongs to the President alone; and second, that Section 214(d) 
interferes with the President’s exclusive exercise of that power. 
But I think it best to begin with an issue that underlies and helps 
frame these recognition power questions, namely, Congress’s 
so-called passport power.  
 

I.  
 
It is beyond dispute that Congress’s immigration, foreign 

commerce, and naturalization powers authorize it to regulate 
passports. See Court’s Op. at 31–34; Secretary’s Br. at 45–46 
(acknowledging that “Congress . . . has the constitutional 
authority to generally regulate the form and content of passports 
in furtherance of its enumerated powers”). Zivotofsky would 
have us stop there. He reasons that because Congress has the 
power to regulate passports and because Section 214(d) is 
passport legislation, the statute is constitutional. This argument, 
however, overlooks the independent limitations the Constitution 
imposes even on legislation within Congress’s enumerated 
powers. That is, a statute that Congress would otherwise have 
authority to enact may still run up against some independent 
restriction on its power. For example, the Commerce Clause 
authorizes Congress to regulate interstate communications, but 
a communications statute may nevertheless run afoul of the 
First Amendment. See, e.g., Reno v. ACLU, 521 U.S. 844 
(1997) (holding that anti-indecency provisions of the 
Communications Decency Act violated the First Amendment).  

 
The fact that Congress has affirmative authority to regulate 

passports thus does not resolve the question of whether Section 
214(d) comports with the separation of powers. It does, 
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however, help frame the quite narrow constitutional question 
we must answer. Congress has authority to regulate passports; 
we need only decide whether this particular exercise of that 
authority, Section 214(d), infringes on the Executive’s 
recognition power. 
 

II. 
 

As I noted at the outset, in order to demonstrate that 
Section 214(d) is unconstitutional the Secretary must begin by 
establishing that the recognition power in fact inheres 
exclusively in the President. This is because, as the court 
explains, see Court’s Op. at 11–12, a President may “take[ ] 
measures incompatible with the expressed . . . will of Congress” 
only when he acts pursuant to an “exclusive” Executive power. 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637–38 
& n.4 (1952) (Jackson, J., concurring). If the Constitution 
entrusts the recognition power exclusively to the President, as 
the Secretary claims, there remains the even more difficult 
question of whether Section 214(d) intrudes upon his exercise 
of that power. In resolving both questions, we find ourselves in 
relatively uncharted waters with few fixed stars by which to 
navigate.  
 

A. 
 

I have little to add to the court’s thorough discussion of 
whether the Constitution endows the President with exclusive 
power to recognize foreign sovereigns. As the court details, 
there is scant constitutional text to guide us and little 
contemporaneous evidence of the Framers’ intent. See Court’s 
Op. at 14–17. Moreover, although the court thoroughly recounts 
the historical precedents each side marshals in support of its 
position, see id. at 17–22, the most striking thing about this 
retelling is what is absent from it: a situation like this one, 
where the President and Congress disagree about a recognition 
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question. To be sure, throughout our history Congress has often 
acquiesced in a President’s unilateral recognition of a foreign 
sovereign. See, e.g., id. at 17–18 (detailing President George 
Washington’s recognition of France’s post-revolutionary 
government). And on a few occasions, a President has 
voluntarily coordinated with Congress regarding a recognition 
decision. See, e.g., id. at 21–22 (pointing to President Abraham 
Lincoln’s request that Congress endorse his recognition of 
Liberia and Haiti). But neither party (nor any of the amici) 
points to any time in our history when the President and 
Congress have clashed over an issue of recognition.  

 
Given all that, it is unsurprising that the Supreme Court has 

had no occasion to definitively resolve the political branches’ 
competing claims to recognition power. True, the Court has 
consistently and clearly stated that courts have no authority to 
second-guess recognition decisions. See, e.g., Williams v. 
Suffolk Insurance Co., 38 U.S. 415, 420 (1839). And in so 
doing, it has often referred to the recognition power as inhering 
exclusively in the Executive. See, e.g., Banco Nacional de Cuba 
v. Sabbatino, 376 U.S. 398, 410 (1964) (“Political recognition 
is exclusively a function of the Executive.”). That said, the 
Court has also occasionally suggested that Congress and the 
President share that power. See, e.g. Jones v. United States, 137 
U.S. 202, 212 (1890) (“Who is the sovereign . . . of a territory, 
is not a judicial, but a political, question, the determination of 
which by the legislative and executive departments . . . 
conclusively binds the judges . . . .”). Significantly for our 
purposes, the Court has made many more statements falling in 
the former category than in the latter. But still and again, the 
Court has never squarely resolved the precise question we face 
today.  

 
To say that the question has yet to be conclusively 

answered, however, is not to say—at least from the 
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perspective of this “inferior” court—that the answer is 
unclear. All told, given the great weight of historical and legal 
precedent and given that “carefully considered language of 
the Supreme Court, even if technically dictum, generally must 
be treated as authoritative,” United States v. Oakar, 111 F.3d 
146, 153 (D.C. Cir. 1997) (internal quotation marks omitted), 
we are compelled to conclude that “[p]olitical recognition is 
exclusively a function of the Executive,” Sabbatino, 376 U.S. 
at 410. Indeed, all three of our colleagues who considered this 
question the last time this case was before us agreed. See 
Zivotofsky v. Secretary of State, 571 F.3d 1227, 1231 (D.C. 
Cir. 2009), vacated and remanded by Zivotofsky v. Clinton, 
132 S. Ct. 1421 (2012); id. at 1240 (Edwards, J., concurring). 
To hold otherwise, we would have to disregard not only their 
considered views, but also the Supreme Court’s repeated 
statements to the same effect, see e.g., Goldwater v. Carter, 
444 U.S. 996, 1007 (1979) (Brennan, J., dissenting) (“Our 
cases firmly establish that the Constitution commits to the 
President alone the power to recognize, and withdraw 
recognition from, foreign regimes.” (citing Sabbatino, 376 
U.S. at 410; Baker v. Carr, 369 U.S. 186, 212 (1962); United 
States v. Pink, 315 U.S. 203, 228–30 (1942))), as well as 
centuries of largely consistent historical practice, see Court’s 
Op. at 17–22. Moreover, in light of the President’s “primary 
responsibility for the conduct of our foreign affairs,” New 
York Times Co. v. United States, 403 U.S. 713, 741 (1971), 
locating the recognition power in the Executive branch 
conforms to our broader constitutional design. 
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B. 
  

The critical question, then, is whether Section 214(d) in 
fact infringes on the President’s exclusive authority to 
recognize foreign sovereigns. The Secretary’s position is 
straightforward: By preventing passport holders from 
identifying a place of birth that conflicts with the President’s 
recognition determinations, the Secretary’s place-of-birth policy 
implicates recognition. This is all the more evident in the 
context of Jerusalem. As Judge Edwards put it, “The 
Secretary’s rules regarding the designation of Jerusalem on 
passports . . . plainly implement the Executive’s determination 
not to recognize Jerusalem as part of any sovereign regime.” 
Zivotofsky, 571 F.3d at 1241–42 (Edwards, J., concurring). 
Given that the Secretary’s place-of-birth policy implicates the 
recognition power and given that Section 214(d) displaces that 
policy, the Secretary reasons, the statute unconstitutionally 
intrudes on the President’s recognition power. 

 
Zivotofsky sees things differently. His first and broadest 

contention is that the President’s recognition power, even if 
exclusive, does not include the power to determine whether 
certain territory belongs to a particular foreign state. The 
recognition power may give the President authority to decide 
whether to recognize a foreign entity as a sovereign, he argues, 
but it includes no authority to determine that sovereign state’s 
territorial boundaries. This line of argument falls well short of 
its mark. The power to recognize a sovereign state’s territorial 
boundaries is a necessary corollary to the power to recognize a 
sovereign in the first place. For instance, recognizing an 
established sovereign’s former colony as a new, independent 
sovereign seems a straightforward exercise of what even 
Zivotofsky would concede to be the recognition power. But 
such recognition necessarily entails a boundary determination—
the colony, once formally recognized as part of one sovereign’s 
territory, is effectively recognized as belonging to another. 
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Indeed, precedent binding on this court confirms that the 
recognition power includes authority to determine territorial 
boundaries. See, e.g., Baker, 369 U.S. at 212 (“[T]he judiciary 
ordinarily follows the executive as to which nation has 
sovereignty over disputed territory . . . .”); Pink, 315 U.S. at 
229–30 (holding that the recognition power is “not limited to a 
determination of the government to be recognized,” but rather 
includes the power to take actions without which “the power of 
recognition might be thwarted”); Williams, 38 U.S. at 420 
(“[W]hen the executive branch of the government . . . assume[s] 
a fact in regard to the sovereignty of any island or country, it is 
conclusive on the judicial department[.]”).  

 
Zivotofsky’s narrower argument, powerfully developed in 

amicus briefs submitted by members of Congress and the Anti-
Defamation League, is much stronger. Letting Jerusalem-born 
individuals choose to designate “Israel” as their place of birth, 
he contends, neither effects a recognition of Israel’s sovereignty 
over Jerusalem nor otherwise interferes with the President’s 
recognition power. As he emphasizes, nothing in Section 214(d) 
requires the Secretary to list “Israel” as the place of birth for all 
Jerusalem-born U.S. citizens. Rather, it merely enables those 
Jerusalem-born citizens who support Israel to choose to 
designate their place of birth consistently with that view. Aside 
from the Secretary’s say-so, Zivotofsky goes on to argue, there 
is simply no reason to conclude that the statute’s limited 
interference with the way the Secretary records a passport 
holder’s place of birth implicates the recognition power. Nor is 
there reason to believe that implementing Section 214(d) would 
adversely affect foreign policy. Because affected passports 
would list “Israel”—not “Jerusalem, Israel”—observers would 
discern no U.S. policy identifying Jerusalem as part of Israel. 
 
 What makes this case difficult is that Zivotofsky is partly 
right. As the Secretary concedes, see Secretary’s Br. at 53 n.13, 
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a primary purpose of the place-of-birth field is to enable the 
government to identify particular individuals—e.g., by 
distinguishing one Jane Doe from another born the very same 
day. And the fact that the Secretary permits individuals to 
choose to list a city or area of birth instead of a country of birth 
does tend to suggest that its place-of-birth policy is also about 
personal identity.  

 
That the Secretary’s policy is about identification and 

personal identity, however, does not mean that it does not also 
implicate recognition. In fact, it clearly does. Over the years, 
the Secretary has been incredibly consistent on this point: in no 
circumstances—including circumstances beyond the Jerusalem 
issue—can an individual opt for a place-of-birth designation 
inconsistent with United States recognition policy. See 7 FAM 
1383.5–1383.7. For example, because the United States never 
recognized the Soviet Union’s annexation of Latvia, Lithuania, 
and Estonia, the Secretary “did not authorize entry of ‘U.S.S.R.’ 
or the ‘Soviet Union’ as a place of birth” for people born in 
these areas. 7 FAM 1340 Appx. D. Zivotofsky identifies no 
deviation from this policy, nor am I aware of one.  The Taiwan 
directive to which Zivotofsky repeatedly points only 
underscores the Secretary’s consistency. Because the United 
States recognizes Taiwan as an area within China, permitting 
individuals to list “Taiwan” as their place of birth comports 
with the Secretary’s general policy. Moreover, one cannot 
possibly read the Foreign Affairs Manual’s application of that 
policy to Jerusalem as anything but an attempt to maintain 
consistency between the place-of-birth field and the President’s 
decision to recognize no sovereign’s claim to that city. 

 
That the Secretary accommodates identity preferences to 

the extent they are consistent with recognition policy does little 
to undermine his position that the place-of-birth field in fact 
implicates recognition. The Secretary has consistently walked a 
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careful line, permitting individual choice where possible while 
still ensuring consistency with foreign policy. Because the 
Secretary’s policy is about both identification and recognition, 
Congress could probably pass some laws about the place-of-
birth field that do not interfere with the recognition power. For 
instance, Congress might be able to do little things, like require 
that the place of birth be listed in a particular font. It might even 
be able to do bigger things, like eliminate the place-of-birth 
field all together. Although doing so would inhibit 
identification of passport holders, it would not seem to interfere 
with the President’s recognition power. 

 
But in enacting Section 214(d), Congress did intrude on the 

recognition power. The statute seeks to abrogate the Secretary’s 
longstanding practice of precluding place-of-birth designations 
that are inconsistent with U.S. recognition policy. According to 
the Secretary, Section 214(d) would also have consequences for 
the President’s carefully guarded neutrality on the question of 
Jerusalem. Although Zivotfosky challenges the President’s 
judgment that adverse foreign policy consequences would flow 
from implementing Section 214(d), he offers no reason why the 
President’s exercise of his constitutional power to recognize 
foreign sovereigns should hinge on a showing of adverse 
consequences. Even more importantly, courts are not in the 
business of second-guessing the President’s reasonable foreign 
policy judgments, cf., e.g., Chicago & Southern Air Lines, Inc. 
v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948), and this one 
is perfectly reasonable. After all, “[a] passport is, in a sense, a 
letter of introduction in which the issuing sovereign vouches for 
the bearer.” Haig v. Agee, 453 U.S. 280, 292 (1981). And it is 
certainly plausible, as the Secretary insists, that American-
issued passports listing “Israel” as the place of birth for 
Jerusalem-born citizens could disrupt decades of considered 
neutrality on the Jerusalem question.  
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If this were all we had—only the Secretary’s reasonable 
judgment that Section 214(d) infringes on the Executive’s 
exclusive recognition power—it might well be enough. After 
all, the Supreme Court has held that the recognition power 
“includes the power to determine the policy which is to govern 
the question of recognition.” Pink, 315 U.S. at 229. But there is 
more. As it turns out, this is not a case in which we must choose 
between the President’s characterization of a statute as 
implicating recognition and Congress’s contrary view. Indeed, 
Congress was quite candid about what it was doing when it 
enacted Section 214(d). That subsection is part of a provision 
titled “United States policy with respect to Jerusalem as the 
capital of Israel.” Foreign Relations Authorization Act, Fiscal 
Year 2003, Pub. L. No. 107-228 § 214, 116 Stat. 1365 (2002). 
The other sections under that heading are not about passports, 
they are about recognizing Jerusalem as part of—indeed, as the 
capital of—Israel. See id. And the legislative history makes 
doubly clear that recognition was Congress’s goal. See H.R. 
Conf. Rep. No. 107-671, at 123 (Sept. 23, 2002) (explaining 
that Section 214 “contains four provisions related to the 
recognition of Jerusalem as Israel’s capital” (emphasis added)); 
see also Court’s Op. at 36–37 (highlighting similar statements 
by various members of Congress).  

 
So in the end, this is a separation-of-powers dispute in 

which both branches involved in the struggle actually agree. 
Congress intended Section 214(d) to alter recognition policy 
with respect to Jerusalem, and the President sees it the same 
way. Our decision makes us the third and final branch to reach 
this conclusion. And because the recognition power belongs 
exclusively to the President, that means Section 214(d) is 
unconstitutional. 
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III. 
 

 Although the foregoing analysis largely resolves this 
case, there is one loose end I think merits mention: 
Zivotofsky’s argument that the Secretary’s place-of-birth 
policy discriminates against supporters of Israel. In its most 
effective formulation, I take the point as follows: Under the 
Secretary’s policy, supporters of Palestine born in Tel Aviv 
can use their passports to signal their rejection of Israel’s 
claim to sovereignty by choosing to list “Tel Aviv” instead of 
“Israel” as their place of birth. By contrast, supporters of 
Israel born in Jerusalem cannot use their passports to signal 
their view that Jerusalem is part of Israel. Thus, the policy 
discriminates against Israel supporters, and Section 214(d) 
remedies that discrimination.  

To the extent this is an independent claim that the 
Secretary’s policy is discriminatory, I agree it is waived. See 
Court’s Op. at 41. To the extent the argument is that Section 
214(d) is constitutional because it remedies unlawful 
discrimination, such argument cannot overcome the 
recognition power problem for the same reason the passport 
power argument cannot: legislation Congress would otherwise 
have authority to enact may still run afoul of an independent 
constitutional restraint on congressional action.  

I nonetheless think it important to note that the policy is 
not discriminatory. Indeed, unlike Section 214(d), which 
permits Jerusalem-born Israel supporters to list “Israel” as 
their place of birth but allows no parallel option for 
Jerusalem-born Palestine supporters, the State Department’s 
Foreign Affairs Manual establishes a facially neutral policy 
that permits individuals to list their city or area of birth in lieu 
of their country of birth. See 7 FAM 1383.5-2; 7 FAM 
1383.6(a). The policy applies universally—not just in the 
context of Jerusalem—and treats Israel and Palestine 
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supporters identically. Jerusalem-born Americans, whether 
supporters of Israel or supporters of Palestine, may not use 
their passports to make a political statement. And that is 
because permitting a Jerusalem-born individual to list “Israel” 
or “Palestine” would contradict the President’s decision to 
recognize neither entity’s sovereignty over Jerusalem. 

True, as Zivotofsky emphasizes with his Tel Aviv 
example, individuals born within territory the United States 
has recognized as belonging to Israel can choose either to list 
“Israel” as their place of birth or instead to list a city or area 
of birth. Israel supporters may list “Israel,” and Palestine 
supporters may list something more specific. But although the 
political nature of the latter choice may be clearer insomuch 
as it marks a deviation from the default country-of-birth rule, 
that is an unintended consequence of a neutral policy. Indeed, 
were the United States to recognize the West Bank as the 
sovereign state of Palestine, the same would be true of Israel 
supporters born therein. That is, Palestine supporters could list 
“Palestine,” and Israel supporters could make the more 
obviously political choice to list their city or area of birth. It is 
only because the United States has not recognized any 
Palestinian territory that there currently exists no clear 
analogy to Zivotofsky’s Tel Aviv scenario.  
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AUTHORITY TO USE MILITARY FORCE IN LIBYA 

The President had the constitutional authority to direct the use of military force in Libya because 
he could reasonably determine that such use of force was in the national interest.   

Prior congressional approval was not constitutionally required to use military force in the limited 
operations under consideration.  

April 1, 2011 

MEMORANDUM OPINION FOR THE ATTORNEY GENERAL 

This memorandum memorializes advice this Office provided to you, prior to the 
commencement of recent United States military operations in Libya, regarding the President’s 
legal authority to conduct such operations. For the reasons explained below, we concluded that 
the President had the constitutional authority to direct the use of force in Libya because he could 
reasonably determine that such use of force was in the national interest. We also advised that 
prior congressional approval was not constitutionally required to use military force in the limited 
operations under consideration. 

I. 

In mid-February 2011, amid widespread popular demonstrations seeking governmental 
reform in the neighboring countries of Tunisia and Egypt, as well as elsewhere in the Middle 
East and North Africa, protests began in Libya against the autocratic government of Colonel 
Muammar Qadhafi, who has ruled Libya since taking power in a 1969 coup.  Qadhafi moved 
swiftly in an attempt to end the protests using military force.  Some Libyan government officials 
and elements of the Libyan military left the Qadhafi regime, and by early March, Qadhafi had 
lost control over much of the eastern part of the country, including the city of Benghazi.  The 
Libyan government’s operations against its opponents reportedly included strafing of protesters 
and shelling, bombing, and other violence deliberately targeting civilians.  Many refugees fled to 
Egypt and other neighboring countries to escape the violence, creating a serious crisis in the 
region. 

On February 26, 2011, the United Nations Security Council (“UNSC”) unanimously 
adopted Resolution 1970, which “[e]xpress[ed] grave concern at the situation in the Libyan Arab 
Jamahiriya,” “condemn[ed] the violence and use of force against civilians,” and “[d]eplor[ed] 
the gross and systematic violation of human rights” in Libya. S.C. Res. 1970, U.N. Doc. 
S/RES/1970 (Feb. 26, 2011); Press Release, Security Council, In Swift, Decisive Action, 
Security Council Imposes Tough Measures on Libyan Regime, Adopting Resolution 1970 in 
Wake of Crackdown on Protesters, U.N. Press Release SC/10187/Rev. 1 (Feb. 26, 2011).  The 
resolution called upon member states, among other things, to take “the necessary measures” to 
prevent arms transfers “from or through their territories or by their nationals, or using their flag 
vessels or aircraft”; to freeze the assets of Qadhafi and certain other close associates of the 
regime; and to “facilitate and support the return of humanitarian agencies and make available 
humanitarian and related assistance” in Libya.  S.C. Res. 1970, ¶¶ 9, 17, 26. The resolution 
did not, however, authorize members of the United Nations to use military force in Libya. 
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The Libyan government’s violence against civilians continued, and even escalated, 
despite condemnation by the UNSC and strong expressions of disapproval from other regional 
and international bodies. See, e.g., African Union, Communique of the 265th Meeting of the 
Peace and Security Council, PSC/PR/COMM.2(CCLXV) (Mar. 10, 2011) (describing the 
“prevailing situation in Libya” as “pos[ing] a serious threat to peace and security in that country 
and in the region as a whole” and “[r]eiterat[ing] AU’s strong and unequivocal condemnation of 
the indiscriminate use of force and lethal weapons”); News Release, Organization of the Islamic 
Conference, OIC General Secretariat Condemns Strongly the Excessive Use of Force Against 
Civilians in the Libyan Jamahiriya (Feb. 22, 2011), available at http://www.oic-oci.org/ 
topic_detail.asp?t_id=4947&x_key= (reporting that “the General Secretariat of the Organization 
of the Islamic Conference (OIC) voiced its strong condemnation of the excessive use of force 
against civilians in the Arab Libyan Jamahiriya”).  On March 1, 2011, the United States Senate 
passed by unanimous consent Senate Resolution 85.  Among other things, the Resolution 
“strongly condemn[ed] the gross and systematic violations of human rights in Libya, including 
violent attacks on protesters demanding democratic reforms,” “call[ed] on Muammar Gadhafi 
to desist from further violence,” and “urge[d] the United Nations Security Council to take such 
further action as may be necessary to protect civilians in Libya from attack, including the 
possible imposition of a no-fly zone over Libyan territory.”  S. Res. 85, 112th Cong. §§ 2, 3, 7 
(as passed by Senate, Mar. 1, 2011). On March 12, the Council of the League of Arab States 
similarly called on the UNSC “to take the necessary measures to impose immediately a no-fly 
zone on Libyan military aviation” and “to establish safe areas in places exposed to shelling as 
a precautionary measure that allows the protection of the Libyan people and foreign nationals 
residing in Libya, while respecting the sovereignty and territorial integrity of neighboring 
States.” League of Arab States, The Outcome of the Council of the League of Arab States 
Meeting at the Ministerial Level in Its Extraordinary Session on the Implications of the Current 
Events in Libya and the Arab Position, Res. No. 7360, ¶ 1 (Mar. 12, 2011). 

By March 17, 2011, Qadhafi’s forces were preparing to retake the city of Benghazi.  
Pledging that his forces would begin an assault on the city that night and show “no mercy and 
no pity” to those who would not give up resistance, Qadhafi stated in a radio address:  “We will 
come house by house, room by room.  It’s over.  The issue has been decided.” See Dan Bilefsky 
& Mark Landler, Military Action Against Qaddafi Is Backed by U.N., N.Y. Times, Mar. 18, 
2011, at A1. Qadhafi, President Obama later noted, “compared [his people] to rats, and 
threatened to go door to door to inflict punishment. . . . We knew that if we . . . waited one more 
day, Benghazi, a city nearly the size of Charlotte, could suffer a massacre that would have 
reverberated across the region and stained the conscience of the world.”  Press Release, Office 
of the Press Secretary, The White House, Remarks by the President in Address to the Nation on 
Libya (Mar. 28, 2011) (“Obama March 28, 2011 Address”), available at 
http://www.whitehouse.gov/the-press-office/2011/03/28/remarks-president-address-nation-libya. 

Later the same day, the UNSC addressed the situation in Libya again by adopting, by a 
vote of 10-0 (with five members abstaining), Resolution 1973, which imposed a no-fly zone 
and authorized the use of military force to protect civilians.  See S.C. Res. 1973, U.N. Doc. 
S/RES/1973 (Mar. 17, 2011); Press Release, Security Council, Security Council Approves ‘No-
Fly Zone’ Over Libya, Authorizing ‘All Necessary Measures’ to Protect Civilians, by Vote of 10 
in Favour with 5 Abstentions, U.N. Press Release SC/10200 (Mar. 17, 2011). In this resolution, 
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the UNSC determined that the “situation” in Libya “continues to constitute a threat to 
international peace and security” and “demand[ed] the immediate establishment of a cease-fire 
and a complete end to violence and all attacks against, and abuses of, civilians.”  S.C. Res. 1973. 
Resolution 1973 authorized member states, acting individually or through regional organizations, 
“to take all necessary measures . . . to protect civilians and civilian populated areas under threat 
of attack in the Libyan Arab Jamahiriya, including Benghazi, while excluding a foreign 
occupation force of any form on any part of Libyan territory.”  Id. ¶ 4. The resolution also 
specifically authorized member states to enforce “a ban on all [unauthorized] flights in the 
airspace of the Libyan Arab Jamahiriya in order to help protect civilians” and to take “all 
measures commensurate to the specific circumstances” to inspect vessels on the high seas 
suspected of violating the arms embargo imposed on Libya by Resolution 1970.  Id. ¶¶ 6-8, 13. 

In remarks on March 18, 2011, President Obama stated that, to avoid military 
intervention to enforce Resolution 1973, Qadhafi needed to:  implement an immediate ceasefire, 
including by ending all attacks on civilians; halt his troops’ advance on Benghazi; pull his troops 
back from three other cities; and establish water, electricity, and gas supplies to all areas.  Press 
Release, Office of the Press Secretary, The White House, Remarks by the President on the 
Situation in Libya (Mar. 18, 2011) (“Obama March 18, 2011 Remarks”), available at 
http://www.whitehouse.gov/the-press-office/2011/03/18/remarks-president-situation-libya. 
The President also identified several national interests supporting United States involvement 
in the planned operations: 

Now, here is why this matters to us.  Left unchecked, we have 
every reason to believe that Qaddafi would commit atrocities 
against his people. Many thousands could die.  A humanitarian 
crisis would ensue.  The entire region could be destabilized, 
endangering many of our allies and partners.  The calls of the 
Libyan people for help would go unanswered.  The democratic 
values that we stand for would be overrun.  Moreover, the words of 
the international community would be rendered hollow. 

Id.  President Obama further noted the broader context of the Libyan uprising, describing it as 
“just one more chapter in the change that is unfolding across the Middle East and North Africa.”  
Id. 

Despite a statement from Libya’s Foreign Minister that Libya would honor the requested 
ceasefire, the Libyan government continued to conduct offensive operations, including attacks on 
civilians and civilian-populated areas. See Press Release, Office of the Press Secretary, The 
White House, Letter from the President Regarding Commencement of Operations in Libya:  Text 
of a Letter from the President to the Speaker of the House of Representatives and the President 
Pro Tempore of the Senate (Mar. 21, 2011) (“Obama March 21, 2011 Report to Congress”), 
available at http://www.whitehouse.gov/the-press-office/2011/03/21/letter-president-regarding
commencement-operations-libya.  In response, on March 19, 2011, the United States, with the 
support of a number of its coalition partners, launched airstrikes against Libyan targets to enforce 
Resolution 1973. Consistent with the reporting provisions of the War Powers Resolution, 50 
U.S.C. § 1543(a) (2006), President Obama provided a report to Congress less than forty-eight 
hours later, on March 21, 2011. The President explained: 
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At approximately 3:00 p.m. Eastern Daylight Time, on March 19, 
2011, at my direction, U.S. military forces commenced operations 
to assist an international effort authorized by the United Nations 
(U.N.) Security Council and undertaken with the support of 
European allies and Arab partners, to prevent a humanitarian 
catastrophe and address the threat posed to international peace and 
security by the crisis in Libya. As part of the multilateral response 
authorized under U.N. Security Council Resolution 1973, U.S. 
military forces, under the command of Commander, U.S. Africa 
Command, began a series of strikes against air defense systems 
and military airfields for the purposes of preparing a no-fly zone. 
These strikes will be limited in their nature, duration, and scope. 
Their purpose is to support an international coalition as it takes all 
necessary measures to enforce the terms of U.N. Security Council 
Resolution 1973.  These limited U.S. actions will set the stage for 
further action by other coalition partners. 

Obama March 21, 2011 Report to Congress.  The report then described the background to the 
strikes, including UNSC Resolution 1973, the demand for a ceasefire, and Qadhafi’s continued 
attacks.   

The March 21 report also identified the risks to regional and international peace and 
security that, in the President’s judgment, had justified military intervention: 

Qadhafi’s continued attacks and threats against civilians and 
civilian populated areas are of grave concern to neighboring 
Arab nations and, as expressly stated in U.N. Security Council 
Resolution 1973, constitute a threat to the region and to 
international peace and security.  His illegitimate use of force 
not only is causing the deaths of substantial numbers of civilians 
among his own people, but also is forcing many others to flee to 
neighboring countries, thereby destabilizing the peace and security 
of the region. Left unaddressed, the growing instability in Libya 
could ignite wider instability in the Middle East, with dangerous 
consequences to the national security interests of the United States. 
Qadhafi’s defiance of the Arab League, as well as the broader 
international community . . . represents a lawless challenge to 
the authority of the Security Council and its efforts to preserve 
stability in the region. Qadhafi has forfeited his responsibility to 
protect his own citizens and created a serious need for immediate 
humanitarian assistance and protection, with any delay only 
putting more civilians at risk. 

Id. Emphasizing that “[t]he United States has not deployed ground forces into Libya,” the 
President explained that “United States forces are conducting a limited and well-defined mission 
in support of international efforts to protect civilians and prevent a humanitarian disaster” and 
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thus had targeted only “the Qadhafi regime’s air defense systems, command and control 
structures, and other capabilities of Qadhafi’s armed forces used to attack civilians and civilian 
populated areas.” Id.  The President also indicated that “[w]e will seek a rapid, but responsible, 
transition of operations to coalition, regional, or international organizations that are postured 
to continue activities as may be necessary to realize the objectives of U.N. Security Council 
Resolutions 1970 and 1973.” Id.  As authority for the military operations in Libya, President 
Obama invoked his “constitutional authority to conduct U.S. foreign relations” and his authority 
“as Commander in Chief and Chief Executive.”  Id. 

Before the initiation of military operations in Libya, White House and other executive 
branch officials conducted multiple meetings and briefings on Libya with members of Congress 
and testified on the Administration’s policy at congressional hearings.  See Press Release, Office 
of the Press Secretary, Press Gaggle by Press Secretary Jay Carney (Mar. 24, 2011), available 
at http://www.whitehouse.gov/the-press-office/2011/03/24/press-gaggle-press-secretary-jay
carney-3242011. President Obama invited Republican and Democratic leaders of Congress to 
the White House for consultation on March 18, 2011 before launching United States military 
operations, see id., and personally briefed members of Congress on the ongoing operations 
on March 25, 2011. Press Release, Office of the Press Secretary, Readout of the President’s 
Meeting with Members of Congress on Libya (Mar. 25, 2011), available at 
http://www.whitehouse.gov/the-press-office/2011/03/25/readout-presidents-meeting-members
congress-libya. Senior executive branch officials are continuing to brief Senators and members 
of Congress on U.S. operations and events in Libya as they develop. 

On March 28, 2011, President Obama addressed the nation regarding the situation in 
Libya. The President stated that the coalition had succeeded in averting a massacre in Libya and 
that the United States was now transferring “the lead in enforcing the no-fly zone and protecting 
civilians on the ground . . . to our allies and partners.”  Obama March 28, 2011 Address. In 
future coalition operations in Libya, the President continued, “the United States will play a 
supporting role—including intelligence, logistical support, search and rescue assistance, and 
capabilities to jam regime communications.”  Id.  The President also reiterated the national 
interests supporting military action by the United States.  “[G]iven the costs and risks of 
intervention,” he explained, “we must always measure our interests against the need for action.”  
Id.  But, “[i]n this particular country—Libya—at this particular moment, we were faced with the 
prospect of violence on a horrific scale,” and “[w]e had a unique ability to stop that violence.”  
Id.  Failure to prevent a slaughter would have disregarded America’s “important strategic interest 
in preventing Qaddafi from overrunning those who oppose him”: 

A massacre would have driven thousands of additional refugees 
across Libya’s borders, putting enormous strains on the peaceful— 
yet fragile—transitions in Egypt and Tunisia.  The democratic 
impulses that are dawning across the region would be eclipsed by 
the darkest form of dictatorship, as repressive leaders concluded 
that violence is the best strategy to cling to power.  The writ of the 
United Nations Security Council would have been shown to be 
little more than empty words, crippling that institution’s future 
credibility to uphold global peace and security.  So while I will 
never minimize the costs involved in military action, I am 
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convinced that a failure to act in Libya would have carried a far 
greater price for America. 

Id.  As of March 31, 2011, the United States had transferred responsibility for all ongoing 
coalition military operations in Libya to the North Atlantic Treaty Alliance (“NATO”). 

II. 

The President explained in his March 21, 2011 report to Congress that the use of military 
force in Libya serves important U.S. interests in preventing instability in the Middle East and 
preserving the credibility and effectiveness of the United Nations Security Council.  The 
President also stated that he intended the anticipated United States military operations in Libya 
to be limited in nature, scope, and duration.  The goal of action by the United States was to 
“set the stage” for further action by coalition partners in implementing UNSC Resolution 1973, 
particularly through destruction of Libyan military assets that could either threaten coalition 
aircraft policing the UNSC-declared no-fly zone or engage in attacks on civilians and civilian-
populated areas. In addition, no U.S. ground forces would be deployed, except possibly for any 
search and rescue missions, and the risk of substantial casualties for U.S. forces would be low.  
As we advised you prior to the commencement of military operations, we believe that, under 
these circumstances, the President had constitutional authority, as Commander in Chief and 
Chief Executive and pursuant to his foreign affairs powers, to direct such limited military 
operations abroad, even without prior specific congressional approval. 

A. 

Earlier opinions of this Office and other historical precedents establish the framework for 
our analysis. As we explained in 1992, Attorneys General and this Office “have concluded that 
the President has the power to commit United States troops abroad,” as well as to “take military 
action,” “for the purpose of protecting important national interests,” even without specific prior 
authorization from Congress.  Authority to Use United States Military Forces in Somalia, 16 Op. 
O.L.C. 6, 9 (1992) (“Military Forces in Somalia”). This independent authority of the President, 
which exists at least insofar as Congress has not specifically restricted it, see Deployment of 
United States Armed Forces into Haiti, 18 Op. O.L.C. 173, 176 n.4, 178 (1994) (“Haiti 
Deployment”), derives from the President’s “unique responsibility,” as Commander in Chief and 
Chief Executive, for “foreign and military affairs,” as well as national security.  Sale v. Haitian 
Centers Council, Inc., 509 U.S. 155, 188 (1993); U.S. Const. art. II, § 1, cl. 1, § 2, cl. 2. 

The Constitution, to be sure, divides authority over the military between the President 
and Congress, assigning to Congress the authority to “declare War,” “raise and support Armies,” 
and “provide and maintain a Navy,” as well as general authority over the appropriations on 
which any military operation necessarily depends.  U.S. Const. art. I, § 8, cl. 1, 11-14.  Yet, 
under “the historical gloss on the ‘executive Power’ vested in Article II of the Constitution,” 
the President bears the “‘vast share of responsibility for the conduct of our foreign relations,’” 
Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 414 (2003) (quoting Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U.S. 579, 610-11 (1952) (Frankfurter, J., concurring)), and accordingly holds 
“independent authority ‘in the areas of foreign policy and national security.’”  Id. at 429 (quoting 
Haig v. Agee, 453 U.S. 280, 291 (1981)); see also, e.g., Youngstown Sheet & Tube Co., 343 U.S. 
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at 635-36 n.2 (Jackson, J., concurring) (noting President’s constitutional power to “act in 
external affairs without congressional authority”).  Moreover, the President as Commander in 
Chief “superintend[s] the military,” Loving v. United States, 517 U.S. 748, 772 (1996), and 
“is authorized to direct the movements of the naval and military forces placed by law at his 
command.” Fleming v. Page, 50 U.S. (9 How.) 603, 615 (1850); see also Placing of United 
States Armed Forces Under United Nations Operational or Tactical Control, 20 Op. O.L.C. 182, 
184 (1996). The President also holds “the implicit advantage . . . over the legislature under our 
constitutional scheme in situations calling for immediate action,” given that imminent national 
security threats and rapidly evolving military and diplomatic circumstances may require a swift 
response by the United States without the opportunity for congressional deliberation and action.  
Presidential Power to Use the Armed Forces Abroad Without Statutory Authorization, 4A Op. 
O.L.C. 185, 187 (1980) (“Presidential Power”); see also Haig, 453 U.S. at 292 (noting “‘the 
changeable and explosive nature of contemporary international relations, and the fact that the 
Executive is immediately privy to information which cannot be swiftly presented to, evaluated 
by, and acted upon by the legislature’” (quoting Zemel v. Rusk, 381 U.S. 1, 17 (1965)). 
Accordingly, as Attorney General (later Justice) Robert Jackson observed over half a century 
ago, “the President’s authority has long been recognized as extending to the dispatch of armed 
forces outside of the United States, either on missions of goodwill or rescue, or for the purpose 
of protecting American lives or property or American interests.”  Training of British Flying 
Students in the United States, 40 Op. Att’y Gen. 58, 62 (1941). 

This understanding of the President’s constitutional authority reflects not only the express 
assignment of powers and responsibilities to the President and Congress in the Constitution, 
but also, as noted, the “historical gloss” placed on the Constitution by two centuries of practice.  
Garamendi, 539 U.S. at 414. “Our history,” this Office observed in 1980, “is replete with 
instances of presidential uses of military force abroad in the absence of prior congressional 
approval.” Presidential Power, 4A Op. O.L.C. at 187; see generally Richard F. Grimmett, Cong. 
Research Serv., R41677, Instances of Use of United States Armed Forces Abroad, 1798-2010 
(2011). Since then, instances of such presidential initiative have only multiplied, with Presidents 
ordering, to give just a few examples, bombing in Libya (1986), an intervention in Panama 
(1989), troop deployments to Somalia (1992), Bosnia (1995), and Haiti (twice, 1994 and 2004), 
air patrols and airstrikes in Bosnia (1993-1995), and a bombing campaign in Yugoslavia (1999), 
without specific prior authorizing legislation.  See Grimmett, supra, at 13-31. This historical 
practice is an important indication of constitutional meaning, because it reflects the two political 
branches’ practical understanding, developed since the founding of the Republic, of their 
respective roles and responsibilities with respect to national defense, and because “[m]atters 
intimately related to foreign policy and national security are rarely proper subjects for judicial 
intervention.”  Haig, 453 U.S. at 292. In this context, the “pattern of executive conduct, made 
under claim of right, extended over many decades and engaged in by Presidents of both parties, 
‘evidences the existence of broad constitutional power.’”  Haiti Deployment, 18 Op. O.L.C. at 
178 (quoting Presidential Power, 4A Op. O.L.C. at 187); see also Proposed Deployment of 
United States Armed Forces into Bosnia, 19 Op. O.L.C. 327, 330-31 (1995) (“Proposed Bosnia 
Deployment”) (noting that “[t]he scope and limits” of Congress’s power to declare war “are not 
well defined by constitutional text, case law, or statute,” but the relationship between that power 
and the President’s authority as Commander in Chief and Chief Executive has been instead 
“clarified by 200 years of practice”). 
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 Indeed, Congress itself has implicitly recognized this presidential authority.  The War 
Powers Resolution (“WPR”), 50 U.S.C. §§ 1541-1548 (2006), a statute Congress described 
as intended “to fulfill the intent of the framers of the Constitution of the United States,”  id.  
§ 1541(a), provides that, in the absence of a declaration of war, the President must report to 
Congress within 48 hours of taking certain actions, including introduction of U.S. forces “into 
hostilities or into situations where imminent involvement in hostilities is clearly indicated by the 
circumstances.”  Id. § 1543(a). The Resolution further provides that the President generally must 
terminate such use of force within 60 days (or 90 days for military necessity) unless Congress 
extends this deadline, declares war, or “enact[s] a specific authorization.”  Id. § 1544(b). As this 
Office has explained, although the WPR does not itself provide affirmative statutory authority 
for military operations, see  id. § 1547(d)(2), the Resolution’s “structure . . . recognizes and 
presupposes the existence of unilateral presidential authority to deploy armed forces” into 
hostilities or circumstances presenting an imminent risk of hostilities.  Haiti Deployment, 18 Op. 
O.L.C. at 175; see also Proposed Bosnia Deployment, 19 Op. O.L.C. at 334. That structure— 
requiring a report within 48 hours after the start of hostilities and their termination within 60 
days after that—“makes sense only if the President may introduce troops into hostilities or 
potential hostilities without prior authorization by the Congress.”  Haiti Deployment, 18 Op. 
O.L.C. at 175-76; see also Proposed Bosnia Deployment, 19 Op. O.L.C. at 334-35.1  
 
 We have acknowledged one possible constitutionally-based limit on this presidential 
authority to employ military force in defense of important national interests—a planned military 
engagement that constitutes a “war” within the meaning of the Declaration of War Clause may 
require prior congressional authorization. See Proposed Bosnia Deployment, 19 Op. O.L.C. at 
331; Haiti Deployment, 18 Op. O.L.C. at 177.  But the historical practice of presidential military 
action without congressional approval precludes any suggestion that Congress’s authority to 
declare war covers every military engagement, however limited, that the President initiates.  
In our view, determining whether a particular planned engagement constitutes a “war” for 
constitutional purposes instead requires a fact-specific assessment of the “anticipated nature, 
scope, and duration” of the planned military operations.  Haiti Deployment, 18 Op. O.L.C. 
at 179. This standard generally will be satisfied only by prolonged and substantial military 
engagements, typically involving exposure of U.S. military personnel to significant risk over 
a substantial period. Again, Congress’s own key enactment on the subject reflects this 
understanding. By allowing United States involvement in hostilities to continue for 60 or 90 
days, Congress signaled in the WPR that it considers congressional authorization most critical 

                                                 
1  A policy statement in the WPR states that “[t]he  constitutional powers of the President as Commander-in-

Chief to introduce United States Armed Forces into hostilities, or into situations  where imminent involvement in  
hostilities is clearly indicated by the circumstances, are exercised only pursuant  to (1) a declaration of war, (2) 
specific statutory authorization, or (3) a national emergency created by attack upon the  United States, its territories 
or possessions, or its armed forces.”  50  U.S.C. § 1541(c).  But this policy statement “is not to  be  viewed as limiting  
presidential action in any substantive manner.”  Presidential Power, 4A Op. O.L.C. at 190.  The conference 
committee report accompanying the WPR  made clear that “[s]ubsequent  sections of the  [Resolution] are not  
dependent upon the language  of” the policy statement.  H.R. Rep. No. 93-547, at 8  (1973).  Moreover, in  a later,  
operative provision, the Resolution makes clear that nothing in it “is intended to alter the constitutional authority . . . 
of  the President.”  50 U.S.C. § 1547(d).  As demonstrated by U.S. military interventions in Somalia, Haiti, Bosnia, 
and Kosovo, among many other examples, “the President’s power to  deploy armed forces into situations of actual  
or indicated  hostilities is not  restricted to the three categories specifically marked out by  the Resolution.”  Proposed  
Bosnia Deployment, 19 Op. O.LC.  at 335;  see also  Haiti Deployment, 18  Op. O.L.C. at 176 & n.3. 
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for “major, prolonged conflicts such as the wars in Vietnam and Korea,” not more limited 
engagements.  Id. at 176. 

Applying this fact-specific analysis, we concluded in 1994 that a planned deployment of 
up to 20,000 United States troops to Haiti to oust military leaders and reinstall Haiti’s legitimate 
government was not a “war” requiring advance congressional approval.  Id. at 174 n.1, 178-79 
& n.10; see also Address to the Nation on Haiti, 30 Weekly Comp. Pres. Doc. 1799 (Sept. 18, 
1994); Maureen Taft-Morales & Clare Ribando Seelke, Cong. Research Serv., RL32294, Haiti: 
Developments and U.S. Policy Since 1991 and Current Congressional Concerns 4 (2008). 
“In deciding whether prior Congressional authorization for the Haitian deployment was 
constitutionally necessary,” we observed, “the President was entitled to take into account the 
anticipated nature, scope, and duration of the planned deployment, and in particular the limited 
antecedent risk that United States forces would encounter significant armed resistance or suffer 
or inflict substantial casualties as a result of the deployment.”  Haiti Deployment, 18 Op. O.L.C. 
at 179. Similarly, a year later we concluded that a proposed deployment of approximately 
20,000 ground troops to enforce a peace agreement in Bosnia and Herzegovina also was not a 
“war,” even though this deployment involved some “risk that the United States [would] incur 
(and inflict) casualties.”  Proposed Bosnia Deployment, 19 Op. O.L.C. at 333. For more than 
two years preceding this deployment, the United States had undertaken air operations over 
Bosnia to enforce a UNSC-declared “no-fly zone,” protect United Nations peacekeeping forces, 
and secure “safe areas” for civilians, including one two-week operation in which NATO attacked 
hundreds of targets and the United States alone flew over 2300 sorties—all based on the 
President’s “constitutional authority to conduct the foreign relations of the United States and as 
Commander in Chief and Chief Executive,” without a declaration of war or other specific prior 
approval from Congress. Letter to Congressional Leaders Reporting on the Deployment of 
United States Aircraft to Bosnia-Herzegovina, 1995 Pub. Papers of William J. Clinton 1279, 
1280 (Sept. 1, 1995); see also, e.g., Letter to Congressional Leaders on Bosnia, 30 Weekly 
Comp. Pres. Doc. 2431, 2431 (Nov. 22, 1994); Letter to Congressional Leaders on Bosnia-
Herzegovina, 30 Weekly Comp. Pres. Doc. 1699, 1700 (Aug. 22, 1994); Letter to Congressional 
Leaders on Protection of United Nations Personnel in Bosnia-Herzegovina, 30 Weekly Comp. 
Pres. Doc. 793, 793 (Apr. 12, 1994); Letter to Congressional Leaders Reporting on NATO 
Action in Bosnia, 30 Weekly Comp. Pres. Doc. 406, 406 (Mar. 1, 1994); Letter to Congressional 
Leaders on the Conflict in the Former Yugoslavia, 30 Weekly Comp. Pres. Doc. 324, 325 
(Feb. 17, 1994); Letter to Congressional Leaders Reporting on the No-Fly Zone Over Bosnia, 
29 Weekly Comp. Pres. Doc. 586, 586 (Apr. 13, 1993); Proposed Bosnia Deployment, 19 Op. 
O.L.C. at 328-29; Deliberate Force: A Case Study in Effective Air Campaigning 334, 341-44 
(Col. Robert C. Owen, ed., 2000), available at http://purl.access.gpo.gov/GPO/LPS20446.  
This Office acknowledged that “deployment of 20,000 troops on the ground is an essentially 
different, and more problematic, type of intervention,” than air or naval operations because of 
the increased risk of United States casualties and the far greater difficulty of withdrawing United 
States ground forces. But we nonetheless concluded that the anticipated risks were not sufficient 
to make the deployment a “‘war’ in any sense of the word.”  Proposed Bosnia Deployment, 19 
Op. O.L.C. at 333-34. 
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B. 

Under the framework of these precedents, the President’s legal authority to direct military 
force in Libya turns on two questions:  first, whether United States operations in Libya would 
serve sufficiently important national interests to permit the President’s action as Commander in 
Chief and Chief Executive and pursuant to his authority to conduct U.S. foreign relations; and 
second, whether the military operations that the President anticipated ordering would be 
sufficiently extensive in “nature, scope, and duration” to constitute a “war” requiring prior 
specific congressional approval under the Declaration of War Clause. 

In prior opinions, this Office has identified a variety of national interests that, alone or in 
combination, may justify use of military force by the President.  In 2004, for example, we found 
adequate legal authority for the deployment of U.S. forces to Haiti based on national interests in 
protecting the lives and property of Americans in the country, preserving “regional stability,” 
and maintaining the credibility of United Nations Security Council mandates.  Memorandum for 
Alberto R. Gonzales, Counsel to the President, from Jack L. Goldsmith III, Assistant Attorney 
General, Office of Legal Counsel, Re: Deployment of United States Armed Forces to Haiti at 3-4 
(Mar. 17, 2004) (“2004 Haiti Opinion”), available at http://www.justice.gov/olc/ opinions.htm. 
In 1995, we similarly concluded that the President’s authority to deploy approximately 20,000 
ground troops to Bosnia, for purposes of enforcing a peace agreement ending the civil war there, 
rested on national interests in completing a “pattern of inter-allied cooperation and assistance” 
established by prior U.S. participation in NATO air and naval support for peacekeeping efforts, 
“preserving peace in the region and forestalling the threat of a wider conflict,” and maintaining 
the credibility of the UNSC. Proposed Bosnia Deployment, 19 Op. O.L.C. at 332-33. And in 
1992, we explained the President’s authority to deploy troops in Somalia in terms of national 
interests in providing security for American civilians and military personnel involved in UNSC-
supported humanitarian relief efforts and (once again) enforcing UNSC mandates.  Military 
Forces in Somalia, 16 Op. O.L.C. at 10-12.2 

In our view, the combination of at least two national interests that the President 
reasonably determined were at stake here—preserving regional stability and supporting the 
UNSC’s credibility and effectiveness—provided a sufficient basis for the President’s exercise 
of his constitutional authority to order the use of military force.3  First, the United States has a 
strong national security and foreign policy interest in security and stability in the Middle East 
that was threatened by Qadhafi’s actions in Libya.  As noted, we recognized similar regional 
stability interests as justifications for presidential military actions in Haiti and Bosnia.  With 
respect to Haiti, we found “an obvious interest in maintaining peace and stability,” “[g]iven the 

2  As these examples make clear, defense of the United States to repel a direct and immediate military 
attack is by no means the only basis on which the President may use military force without congressional 
authorization.  Accordingly, the absence of an immediate self-defense interest does not mean that the President 
lacked authority for the military operations in Libya. 

3  Although President Obama has expressed opposition to Qadhafi’s continued leadership of Libya, we 
understand that regime change is not an objective of the coalition’s military operations.  See Obama March 28, 2011 
Address (“Of course, there is no question that Libya—and the world—would be better off with Qaddafi out of 
power.  I . . . will actively pursue [that goal] through non-military means.  But broadening our military mission to 
include regime change would be a mistake.”).  We therefore do not consider any national interests relating to regime 
change in assessing the President’s legal authority to order military operations in Libya. 
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proximity of Haiti to the United States,” and particularly considering that “past instances of 
unrest in Haiti have led to the mass emigration of refugees attempting to reach the United 
States.”  2004 Haiti Opinion at 3.  In the case of Bosnia, we noted (quoting prior statements by 
President Clinton justifying military action) the longstanding commitment of the United States 
to the “‘principle that the security and stability of Europe is of fundamental interest to the United 
States,’” and we identified, as justification for the military action, the President’s determination 
that “[i]f the war in the former Yugoslavia resumes, ‘there is a very real risk that it could spread 
beyond Bosnia, and involve Europe’s new democracies as well as our NATO allies.’”  Proposed 
Bosnia Deployment, 19 Op. O.L.C. at 333. In addition, in another important precedent, President 
Clinton justified extensive airstrikes in the Federal Republic of Yugoslavia (“FRY”) in 1999— 
military action later ratified by Congress but initially conducted without specific authorization, 
see Authorization for Continuing Hostilities in Kosovo, 24 Op. O.L.C. 327 (2000)—based on 
concerns about the threat to regional security created by that government’s repressive treatment 
of the ethnic Albanian population in Kosovo.  “The FRY government’s violence,” President 
Clinton explained, “creates a conflict with no natural boundaries, pushing refugees across 
borders and potentially drawing in neighboring countries.  The Kosovo region is a tinderbox that 
could ignite a wider European war with dangerous consequences to the United States.”  Letter to 
Congressional Leaders Reporting on Airstrikes Against Serbian Targets in the Federal Republic 
of Yugoslavia (Serbia and Montenegro), 35 Weekly Comp. Pres. Doc. 527, 527 (Mar. 26, 1999). 

As his statements make clear, President Obama determined in this case that the Libyan 
government’s actions posed similar risks to regional peace and security.  Much as violence 
in Bosnia and Kosovo in the 1990s risked creating large refugee movements, destabilizing 
neighboring countries, and inviting wider conflict, here the Libyan government’s “illegitimate 
use of force . . . [was] forcing many [civilians] to flee to neighboring countries, thereby 
destabilizing the peace and security of the region.”  Obama March 21, 2011 Report to Congress.  
“Left unaddressed,” the President noted in his report to Congress, “the growing instability in 
Libya could ignite wider instability in the Middle East, with dangerous consequences to the 
national security interests of the United States.”  Id. Without outside intervention, Libya’s 
civilian population faced a “humanitarian catastrophe,” id.; as the President put it on another 
occasion, “innocent people” in Libya were “being brutalized” and Qadhafi “threaten[ed] a 
bloodbath that could destabilize an entire region.”  Press Release, Office of the Press Secretary, 
The White House, Weekly Address:  President Obama Says the Mission in Libya is Succeeding 
(Mar. 26, 2011), available at http://www.whitehouse.gov/the-press-office/2011/03/26/weekly
address-president-obama-says-mission-libya-succeeding.  The risk of regional destabilization 
in this case was also recognized by the UNSC, which determined in Resolution 1973 that the 
“situation” in Libya “constitute[d] a threat to international peace and security.”  S.C. Res. 1973. 
As this Office has previously observed, “[t]he President is entitled to rely on” such UNSC 
findings “in making his determination that the interests of the United States justify providing 
the military assistance that [the UNSC resolution] calls for.”  Military Forces in Somalia, 16 Op. 
O.L.C. at 12.4 

4 We note, however, that, at least for purposes of domestic law, a Security Council resolution is “not 
required as a precondition for Presidential action.” Military Forces in Somalia, 16 Op. O.L.C. at 7.  Rather, as we 
explained in 2004, “in exercising his authority as Commander in Chief and Chief Executive, the President [may] 
choose to take” the UNSC resolution into account “in evaluating the foreign policy and national security interests 
of the United States that are at stake.”  2004 Haiti Opinion at 4. 
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Qadhafi’s actions not only endangered regional stability by increasing refugee flows 
and creating a humanitarian crisis, but, if unchecked, also could have encouraged the repression 
of other democratic uprisings that were part of a larger movement in the Middle East, thereby 
further undermining United States foreign policy goals in the region. Against the background 
of widespread popular unrest in the region, events in Libya formed “just one more chapter in 
the change that is unfolding across the Middle East and North Africa.”  Obama March 18, 2011 
Remarks.  Qadhafi’s campaign of violence against his own country’s citizens thus might have set 
an example for others in the region, causing “[t]he democratic impulses that are dawning across 
the region [to] be eclipsed by the darkest form of dictatorship, as repressive leaders concluded 
that violence is the best strategy to cling to power.”  Obama March 28, 2011 Address.  At a 
minimum, a massacre in Libya could have imperiled transitions to democratic government 
underway in neighboring Egypt and Tunisia by driving “thousands of additional refugees across 
Libya’s borders.” Id.  Based on these factors, we believe the President could reasonably find a 
significant national security interest in preventing Libyan instability from spreading elsewhere 
in this critical region. 

The second important national interest implicated here, which reinforces the first, is the 
longstanding U.S. commitment to maintaining the credibility of the United Nations Security 
Council and the effectiveness of its actions to promote international peace and security.  Since 
at least the Korean War, the United States government has recognized that “‘[t]he continued 
existence of the United Nations as an effective international organization is a paramount United 
States interest.’” Military Forces in Somalia, 16 Op. O.L.C. at 11 (quoting Authority of the 
President to Repel the Attack in Korea, 23 Dep’t St. Bull. 173, 177 (1950)).  Accordingly, 
although of course the President is not required to direct the use of military force simply because 
the UNSC has authorized it, this Office has recognized that “‘maintaining the credibility of 
United Nations Security Council decisions, protecting the security of United Nations and related 
relief efforts, and ensuring the effectiveness of United Nations peacekeeping operations can be 
considered a vital national interest’” on which the President may rely in determining that U.S. 
interests justify the use of military force.  Proposed Bosnia Deployment, 19 Op. O.L.C. at 333 
(quoting Military Forces in Somalia, 16 Op. O.L.C. at 11). Here, the UNSC’s credibility and 
effectiveness as an instrument of global peace and stability were at stake in Libya once the 
UNSC took action to impose a no-fly zone and ensure the safety of civilians—particularly after 
Qadhafi’s forces ignored the UNSC’s call for a cease fire and for the cessation of attacks on 
civilians. As President Obama noted, without military action to stop Qadhafi’s repression, “[t]he 
writ of the United Nations Security Council would have been shown to be little more than empty 
words, crippling that institution’s future credibility to uphold global peace and security.”  Obama 
March 28, 2011 Address; see also Obama March 21, 2011 Report to Congress (“Qadhafi’s 
defiance of the Arab League, as well as the broader international community . . .  represents a 
lawless challenge to the authority of the Security Council and its efforts to preserve stability in 
the region.”).  We think the President could legitimately find that military action by the United 
States to assist the international coalition in giving effect to UNSC Resolution 1973 was needed 
to secure “a substantial national foreign policy objective.”  Military Forces in Somalia, 16 Op. 
O.L.C. at 12. 

We conclude, therefore, that the use of military force in Libya was supported by 
sufficiently important national interests to fall within the President’s constitutional power.  
At the same time, turning to the second element of the analysis, we do not believe that 
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anticipated United States operations in Libya amounted to a “war” in the constitutional sense 
necessitating congressional approval under the Declaration of War Clause.  This inquiry, as 
noted, is highly fact-specific and turns on no single factor.  See Proposed Bosnia Deployment, 
19 Op. O.L.C. at 334 (reaching conclusion based on specific “circumstances”); Haiti 
Deployment, 18 Op. O.L.C. at 178 (same).  Here, considering all the relevant circumstances, 
we believe applicable historical precedents demonstrate that the limited military operations the 
President anticipated directing were not a “war” for constitutional purposes. 

As in the case of the no-fly zone patrols and periodic airstrikes in Bosnia before the 
deployment of ground troops in 1995 and the NATO bombing campaign in connection with the 
Kosovo conflict in 1999—two military campaigns initiated without a prior declaration of war or 
other specific congressional authorization—President Obama determined that the use of force in 
Libya by the United States would be limited to airstrikes and associated support missions; the 
President made clear that “[t]he United States is not going to deploy ground troops in Libya.”  
Obama March 18, 2011 Remarks.  The planned operations thus avoided the difficulties of 
withdrawal and risks of escalation that may attend commitment of ground forces—two factors 
that this Office has identified as “arguably” indicating “a greater need for approval [from 
Congress] at the outset,” to avoid creating a situation in which “Congress may be confronted 
with circumstances in which the exercise of its power to declare war is effectively foreclosed.” 
Proposed Bosnia Deployment, 19 Op. O.L.C. at 333. Furthermore, also as in prior operations 
conducted without a declaration of war or other specific authorizing legislation, the anticipated 
operations here served a “limited mission” and did not “aim at the conquest or occupation of 
territory.”  Id. at 332. President Obama directed United States forces to “conduct[] a limited 
and well-defined mission in support of international efforts to protect civilians and prevent a 
humanitarian disaster”; American airstrikes accordingly were to be “limited in their nature, 
duration, and scope.” Obama March 21, 2011 Report to Congress.  As the President explained, 
“we are not going to use force to go beyond [this] well-defined goal.”  Obama March 18, 2011 
Remarks.  And although it might not be true here that “the risk of sustained military conflict 
was negligible,” the anticipated operations also did not involve a “preparatory bombardment” 
in anticipation of a ground invasion—a form of military operation we distinguished from the 
deployment (without preparatory bombing) of 20,000 U.S. troops to Haiti in concluding that 
the latter operation did not require advance congressional approval.  Haiti Deployment, 18 Op. 
O.L.C. at 176, 179. Considering the historical practice of even intensive military action—such 
as the 17-day-long 1995 campaign of NATO airstrikes in Bosnia and some two months of 
bombing in Yugoslavia in 1999—without specific prior congressional approval, as well as the 
limited means, objectives, and intended duration of the anticipated operations in Libya, we do 
not think the “anticipated nature, scope, and duration” of the use of force by the United States 
in Libya rose to the level of a “war” in the constitutional sense, requiring the President to seek 
a declaration of war or other prior authorization from Congress. 
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Accordingly, we conclude that President Obama could rely on his constitutional power to 
safeguard the national interest by directing the anticipated military operations in Libya—which 
were limited in their nature, scope, and duration—without prior congressional authorization. 

/s/


 CAROLINE D. KRASS 

Principal Deputy Assistant Attorney General 
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Overview of United States Activities in Libya 
 

In his address to the nation on Libya on March 28, 2011, 
President Obama presented a comprehensive explanation for why he 
authorized military action as part of an international coalition 
to protect the people of Libya and to enforce U.N. Security 
Council Resolution (UNSCR) 1973.   

In the intervening weeks and months, coalition efforts have been 
effective in protecting the Libyan population.  The regime has 
suffered numerous defeats, cities and towns across Libya have 
been liberated from brutal sieges, strong sanctions are in 
place, and the regime is encountering serious difficulties 
raising revenues through oil sales or other means.  All these 
actions and outcomes are consistent with UNSCR 1973.   

As the President explained, much was at stake when Qadhafi began 
attacking his people and threatened to show “no mercy” to the 
city of Benghazi and its population of 700,000: 

“In this particular country – Libya – at this particular 
moment, we were faced with the prospect of violence on a 
horrific scale.  We had a unique ability to stop that 
violence:  an international mandate for action, a broad 
coalition prepared to join us, the support of Arab 
countries, and a plea for help from the Libyan people 
themselves.  We also had the ability to stop Qaddafi’s 
forces in their tracks without putting American troops on 
the ground.” 

The United States and its international partners acted 
decisively and with unprecedented speed to mobilize a broad 
coalition, secure an international mandate to protect civilians, 
stop an advancing army, prevent a massacre, and establish a no-
fly zone.  In contrast, the war in Bosnia raged for nearly two 
years before the first NATO military operations took place, and 
three years before NATO began ground strikes to protect the 
civilian population. 

The President authorized these actions for several reasons of 
national interest: 

• To limit the spread of violence and instability in a region 
pivotal to our security interests, particularly while it is 
undergoing sensitive transitions; 
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• To prevent an imminent humanitarian catastrophe; and 

 

• To show the people of the Middle East and North Africa that 
America stands with them at a time of momentous transition.   

 
Beyond the specific military objectives, the President has 
stated that Qadhafi has lost all legitimacy to rule and must 
step down.  His brutal behavior against his own population has 
been catalogued by a United Nations Commission of Inquiry and 
has resulted in a request for arrest warrants by the Prosecutor 
of the International Criminal Court for crimes against humanity.   
 
Moreover, the Libyan government’s actions posed a significant 
threat to regional peace and security.  As the President noted 
in his March 21 report to Congress, the Qadhafi regime’s 
“illegitimate use of force” was “forcing many [civilians] to 
flee to neighboring countries, thereby destabilizing the peace 
and security of the region.”  “Left unaddressed,” the President 
further noted, “the growing instability in Libya could ignite 
wider instability in the Middle East, with dangerous 
consequences to the national security interests of the United 
States.”  The risk of regional destabilization was also 
recognized by the UN Security Council, which determined in 
Resolution 1973 that the situation in Libya was “a threat to 
international peace and security.”  Indeed, as Secretary of 
Defense Robert Gates testified to Congress on March 31, “it 
continues to be in our national interest to prevent Qadhafi from 
visiting further depredations on his own people, destabilizing 
his neighbors, and setting back the progress the people of the 
Middle East have made....” 
 
Further, the longstanding U.S. commitment to maintaining the 
credibility of the United Nations Security Council and the 
effectiveness of its actions to promote international peace and 
security was at stake in Libya once the Council took action to 
impose a no-fly zone and to authorize all necessary measures to 
protect civilians and civilian populated areas under threat of 
attack, particularly after Qadhafi’s forces ignored the UNSC’s 
call for a cease fire and for the cessation of attacks on 
civilians.   
 
As President Obama noted in his March 28 speech, without 
military action to stop Qadhafi’s repression, “[t]he writ of the 
United Nations Security Council would have been shown to be 
little more than empty words, crippling that institution’s 
future credibility to uphold global peace and security.” 
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A growing chorus of international voices has now called for 
Qadhafi’s departure, including the G8, the Contact Group 
representing more than 20 countries, Russian President Medvedev, 
Turkish Prime Minister Erdogan, and several key African leaders 
such as the Presidents of Gabon, Mauritania, and Senegal.   This 
growing consensus and Qadhafi’s control of less and less of 
Libya indicate that his departure is only a matter of time.   

During the past few weeks the situation on the ground for Libyan 
civilians under threat has steadily improved.  Qadhafi’s forces 
were halted at the gates of Benghazi and have since been driven 
back from several towns and cities across the country.  The 
Libyan opposition, led by a Transitional National Council (TNC), 
continues to gain credibility and legitimacy and has laid out 
its vision for an inclusive approach for a post-Qadhafi 
political transition.  For that reason, Secretary Clinton said 
on June 9 that the United States believes the TNC is the 
legitimate interlocutor for the Libyan people at a time when the 
Qadhafi regime has lost all legitimacy to rule.  Australia, 
Canada, Germany, Spain, and the UAE have all made similar 
statements over the past two weeks. 
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Political and Military Objectives and Means 
 

The President has honored his commitment to focus the 
preponderance of our military effort on the front end of 
operations in Libya, using our unique assets to destroy key 
regime military targets and air defense capabilities in order to 
establish a no-fly zone and enable protection of civilians as 
part of the enforcement of UNSCR 1973.  These actions set the 
conditions so that, after a limited time, command of these 
operations transferred to NATO.  Since that April 4 transition, 
U.S. military involvement has been limited to a supporting role, 
enabling our allies and partners to ensure the safety of Libyan 
civilians.  On the political front, the United States, with its 
partners in the coalition, has also continued to employ other 
elements of national power to support efforts to bring stability 
to Libya and allow the Libyan people to reclaim their future.  
As Secretary of State Hillary Clinton testified to Congress on 
March 1, “The stakes are high.  And this is an unfolding example 
of using the combined assets of diplomacy, development and 
defense to protect our interests and advance our values.” 

 

Background  
 

The crisis began when the Libyan people took to the streets in 
February to demand reforms and stand up for their human rights.  
Qadhafi’s security forces responded with extreme violence.  
Fighter jets and helicopter gunships attacked people who had no 
means to defend themselves.  There were reports of government 
agents raiding homes and hospitals to round up or kill wounded 
protestors, and of indiscriminate killings, arbitrary arrests, 
and torture as Qadhafi’s forces began a full-scale assault on 
cities that were standing up against his rule.  For these 
reasons, the International Criminal Court Prosecutor has 
requested arrest warrants for crimes against humanity for 
Qadhafi, his son Saif al-Islam, and one of his intelligence 
chiefs.  The Prosecutor also recently announced that he has 
found increasing evidence that Qadhafi was personally involved 
in ordering mass rapes of Libyan women as part of his campaign 
of terror.   

The President responded to the growing violence in Libya on 
February 25 when he issued Executive Order 13566, which imposed 
significant economic sanctions on Qadhafi, his government, and 
close associates.  The Executive Order imposed a general freeze 
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on all assets of the Government of Libya that are in the United 
States or are in the possession or control of U.S. persons 
anywhere in the world.  The President authorized the Treasury 
Department, in consultation with the State Department, to 
publicly designate for sanctions on additional senior Libyan 
government officials, those responsible for human rights abuses 
related to political repression in Libya, and those who provide 
material financial support for individuals and entities whose 
assets are frozen.  To date, we have frozen over $37 billion 
pursuant to E.O.  13566.  We strongly support Senate Bill 1180 
that was introduced by Senators Johnson, Shelby, Kerry, McCain, 
Levin and Lieberman on June 13.  This legislation would make 
frozen assets available for humanitarian relief purposes to and 
for the benefit of the Libyan people. 

Also on February 25, the Secretary of State approved a policy to 
revoke the visas held by these officials, others responsible for 
human rights violations in Libya, and their immediate family 
members.  The Secretary of State also suspended the very limited 
military cooperation we have had with Libya, including pending 
sales of spare military equipment.   

On February 26, the U.N. Security Council also responded to this 
violence by unanimously adopting Resolution 1970, which demanded 
an end to the violence, referred the situation in Libya to the 
International Criminal Court, imposed a travel ban on, and froze 
the assets of Qadhafi, and members of his family and inner 
circle.   

Rather than respond to the international community’s demand for 
an end to the violence, Qadhafi’s forces continued their brutal 
assault against the Libyan people.  On March 1, the U.S. Senate 
passed a resolution that “condemn[ed] the gross and systematic 
violations of human rights in Libya, including violent attacks 
on protestors” and urged that the United Nations take action to 
protect civilians in Libya from attack, including by imposing a 
no-fly zone.     

The people of Libya appealed to the world for help.  The Gulf 
Cooperation Council and the Arab League called for the 
establishment of a no-fly zone.  Acting with partners in NATO, 
the Arab World and the African members of the Security Council, 
the United States pushed for the passage of U.N. Security 
Council Resolution 1973 on March 17.  The resolution demanded an 
immediate ceasefire in Libya, including an end to the current 
attacks against civilians; imposed a ban on all flights in the 
country’s airspace; authorized the use of all necessary measures 
to protect civilians; and tightened sanctions on the Qadhafi 
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regime and entities it owns or controls, including the National 
Oil Corporation and its subsidiaries.  As his troops continued 
pushing toward Benghazi, a city of nearly 700,000 people, 
Qadhafi again defied the international community, declaring, “We 
will have no mercy and no pity.”  

At that moment, as the President explained in his speech to the 
nation on March 28: “We knew that if we waited one more day, 
Benghazi could suffer a massacre that would have reverberated 
across the region and stained the conscience of the world.” 
Stopping a potential humanitarian disaster became a question of 
hours, not days.  The costs of inaction would have been 
profound.  Thousands of civilians would very likely have been 
slaughtered, a ruthless dictator would have been triumphant 
precisely at a time when people across the region are 
challenging decades of repression, and key U.S. allies, 
including Egypt and Tunisia, would have been threatened by 
instability on their borders during a critical point in their 
own transitions toward a more promising future.   

Consequently, the President directed U.S. departments and 
agencies to rapidly help establish a no-fly zone, stop Qadhafi’s 
forces from advancing on Benghazi, expand the coalition, and 
respond to the humanitarian crisis in Libya. 

The President made clear that our military objective, supported 
by a coalition of allies and partners, would be to protect 
civilians and enforce the terms of the resolution, requiring: 

• That all attacks against civilians must stop;  
 

• That Qaddafi stop his troops from advancing on Benghazi, 
pull them back from Ajdabiya, Misrata, and Zawiya and other 
cities, and establish water, electricity and gas supplies 
to all areas; and  

 
• That humanitarian assistance be allowed to reach the people 

of Libya. 
 

Establishing these conditions would pave the way for a genuine 
political transition – of which Qadhafi’s departure is a 
critical component.  To bring about this objective, along with 
the international community, the United States responded to this 
crisis by developing, implementing, and monitoring sanctions and 
freezing billions in Government of Libya assets, building a 
broad international coalition focused on escalating diplomatic 
pressure on Qadhafi and increasing his isolation, and initiating 
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and sustaining political support for military operations. This 
operation was launched just over a month after the first 
significant protests in Libya, nine days after Gaddafi began 
using airpower against civilians — and, most importantly, before 
Qadhafi was able to overrun Benghazi with “no mercy” as he 
pledged he would do.   

To lend perspective on how rapidly this military and diplomatic 
response came together, when people were being brutalized in 
Bosnia in the 1990s, it took the international community two 
years to intervene with air power to protect civilians and a 
year to defend the people of Kosovo.  It took the United States 
and its coalition partners 31 days to prevent a slaughter in 
Libya. 

The United States has also helped the international effort to 
provide humanitarian relief to the people of Libya, providing 
almost $81 million to help those in need inside Libya and those 
who have fled the violence.  These funds help evacuate and 
repatriate third-country nationals, care for refugees on Libya’s 
borders, and deliver food and medicine.  With U.S. government 
funding, four non-governmental organizations (NGOs), four U.N. 
agencies, and two international organizations are actively 
providing assistance inside Libya.  The international community 
has already contributed, committed or pledged $245 million.  The 
U.S. government has also provided military in-kind assistance 
valued at nearly $1.1 million, pertaining to the transport of 
1,158 Egyptians from Tunisia to Egypt via U.S. C-130 aircraft.   

 

Where We Are Now  

An international coalition of NATO and Arab allies continues to 
pursue the limited military mission to enforce U.N. Security 
Council Resolutions 1970 and 1973 and protect the Libyan people.  
At the onset of military operations, the United States leveraged 
its unique military capabilities to halt the regime’s offensive 
actions and degrade its air defense systems before turning over 
full command and control responsibility to a NATO-led coalition 
on March 31.  Since that time: 

• Three-quarters of the over 10,000 sorties flown in Libya 
have now been by non-U.S. coalition partners, a share that 
has increased over time.   
 

• All 20 ships enforcing the arms embargo are European or 
Canadian.   
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• The overwhelming majority of strike sorties are now being 

flown by our European allies while American strikes are 
limited to the suppression of enemy air defense and 
occasional strikes by unmanned Predator UAVs against a 
specific set of targets, all within the UN authorization, 
in order to minimize collateral damage in urban areas.   

  
• The United States provides nearly 70 percent of the 

coalition’s intelligence capabilities and a majority of its 
refueling assets, enabling coalition aircraft to stay in 
the air longer and undertake more strikes. 

  
Politically, U.S. leadership continues to play an important role 
in maintaining and expanding this international consensus that 
Qadhafi must step down, sending an unambiguous message to the 
regime.  We continue working with the international community to 
enhance the capabilities of the Libyan opposition and increase 
the ability to achieve political transition.  After many 
meetings with senior opposition members in Washington and 
abroad, combined with daily interactions with the U.S.  mission 
in Benghazi, we have stated that the TNC has demonstrated itself 
to be the legitimate interlocutor of the Libyan people, in 
contrast to the Qadhafi regime that has lost all legitimacy to 
rule.   

The TNC has recently expanded to include representatives from 
across the country as it aims to become a truly representative 
body.  It has committed itself to promoting a democratic 
transition, and to adhering to international standards and human 
rights.  We continue working to facilitate greater political, 
financial, and non-lethal support, to include up to $25 million 
in medical supplies, rations, and personal protective gear.  
Perhaps most important is determining an expedient way to 
unfreeze Libyan government assets to meet pressing humanitarian 
needs in a manner that is consistent with domestic legal 
requirements and UNSCRs 1970 and 1973.  This is an area where 
the assistance of Congress is most needed and could become a 
linchpin in the success of our strategy. 

 

Coalition Objectives   

At no point has the United States acted alone, instead helping 
to mobilize the international community for collective actions, 
and creating the conditions for others to work toward our mutual 
objectives and to share the costs of these efforts.  The NATO-
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led coalition has made its dedication to sustaining this 
momentum clear, recently deciding to extend Operation Unified 
Protector for another 90 days after June 27th.  At the June 8 
meeting of NATO Defense Ministers, NATO reaffirmed the April 14th 
statement of Foreign Ministers that operations would continue  

“until all attacks and threats against civilians and 
civilian populated areas have stopped...  until the regime 
has pulled back all its forces — including its snipers and 
its mercenaries — away from civilian centers and back to 
their bases.  And until there is a credible and verifiable 
ceasefire, paving the way for a genuine political 
transition and respecting the legitimate aspirations of the 
people of Libya.” 

As the coalition continues its effort to protect Libya’s 
civilian population, we are likewise escalating the political, 
diplomatic, and financial pressure on Qadhafi.  The results of 
this effort are most tangibly demonstrated in the list of former 
officials who have now abandoned him, which continues to grow.  
His foreign ministers, an interior minister, ambassadors to the 
United States and the United Nations, a central bank governor, 
an oil minister, five Generals, and his labor minister have 
defected as well.  And we have again begun to see brave 
protestors taking to the streets of Tripoli as well as uprisings 
in the key cities of Zawiyah and Zlitan.   

The escalating pressure against Qadhafi is steadily increasing 
his isolation and eroding his influence, both within Libya and 
worldwide.  The Contact Group — representing more than 20 
nations and the UN, Arab League, NATO, EU, OIC and GCC — has met 
at the Foreign Minister level three times, and remains united in 
the proposition that “Qadhafi, his family, and his regime have 
lost all legitimacy.  They must go so that the Libyan people can 
determine their own future.”  The G8 and an increasing number of 
leaders — from Russian President Medvedev to Turkish Prime 
Minister Erdogan to Senegalese President Wade — have all called 
publicly for Qadhafi’s departure.  Many states have expelled 
Qadhafi’s diplomats; Libya’s national oil company and central 
bank are prohibited from conducting normal business; and the 
International Criminal Court Prosecutor has requested warrants 
for several senior Libyan officials, including Qadhafi and his 
son Saif al-Islam. 
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U.S. Support to NATO Mission 
 
Acting under U.N. Security Council Resolution 1973, and as part 
of a multilateral coalition with broad international support, 
Operation ODYSSEY DAWN (OOD) was launched on March 19, 2011, to 
protect the Libyan people from Qadhafi’s forces.  Responsibility 
for leading and conducting this mission — now called Operation 
UNIFIED PROTECTOR (OUP) — transitioned on March 31 to an 
integrated NATO command, with all operations fully under NATO by 
April 4.  The focus of OUP is to protect civilians and civilian-
populated areas under attack or threat of attack.  The mission 
continues to concentrate on three elements: enforcement of a 
naval arms embargo, enforcement of a no-fly zone, and actions to 
protect civilians from attack or the threat of attack. 
 
The Department of Defense is providing forces to NATO in support 
of OUP.  U.S. armed forces now provide unique capabilities to 
augment and support NATO and coalition partner contributions.  
These capabilities include the following:  electronic warfare 
assistance; aerial refueling; strategic lift capability; 
personnel recovery and search and rescue, intelligence, 
surveillance and reconnaissance support; and an alert strike 
package.  The United States is also augmenting the NATO 
Peacetime Establishments at the three NATO Headquarters with a 
number of additional U.S. military personnel.  The additional 
strike assets described above are on continuous stand-by alert 
status to augment NATO and coalition forces if their capacity or 
capability were to be deemed inadequate by Supreme Allied 
Commander Europe (SACEUR) and those assets were subsequently 
authorized for use by the U.S. Secretary of Defense.   
 
A list of specific United States military assets is provided in 
a classified annex. 
 
As President Obama has clearly stated, our contributions do not 
include deploying U.S. military ground forces into Libya, with 
the exception of personnel recovery operations as may be 
necessary. 
 
As articulated at the NATO Ministerial discussions on June 8, 
the decision has been made to extend the operation for another 
90 days, from June 27, 2011, until the end of September 2011.   
This sends a clear signal that NATO will stay the course and 
will keep up the pressure necessary to bring this crisis to an 
early conclusion.   
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The United States and its NATO and coalition partners will keep 
up the pressure on Qadhafi until the following three objectives 
are fulfilled, as agreed by the Foreign Ministers in Berlin on 
April 14, specifically:  that the Qadhafi regime must cease 
attacks on civilians; verifiably withdraw all its forces to its 
bases; and allow immediate, full, safe, and unhindered 
humanitarian access. 
 
The United States is providing unique assets and capabilities 
that other NATO and coalition nations either do not possess or 
posses in very limited numbers — such as suppression of enemy 
air defense (SEAD); unmanned aerial systems; aerial refueling; 
and intelligence, surveillance, and reconnaissance (ISR) 
support.  These unique assets and capabilities are critical to 
the successful execution and sustainment of NATO’s ability to 
protect Libyan civilians and civilian populated areas from 
attack or the threat of attack and NATO’s ability to enforce the 
no-fly zone and arms embargo.  They enable the Operation UNIFIED 
PROTECTOR (OUP) commander to find, fix, track, target, and 
destroy regime forces threatening and attacking civilians and 
civilian populated areas. 
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Consequences of U.S. Not Participating in NATO Operations 
 
If the United States military were to cease its participation in 
the NATO operation, it would seriously degrade the coalition’s 
ability to execute and sustain its operation designed to protect 
Libyan civilians and to enforce the no-fly zone and the arms 
embargo, as authorized under UNSCR 1973.  Cessation of U.S.  
military activities in support of OUP would also significantly 
increase the level of risk for the remaining Allied and 
coalition forces conducting the operation, which in turn would 
likely lead to the withdrawal of other NATO and coalition nation 
participation in the operation.  Furthermore, if NATO had to 
terminate the operation before the recently agreed 90-day 
extension (to September 27) because it did not possess the 
assets and capabilities required to conduct or sustain the 
operation, then NATO’s credibility would be damaged with 
significant consequences for U.S., European, and global 
security.   
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Current and Projected Costs 
 

Military Costs 
The cost through June 3, 2011, for DoD military operations 
and humanitarian assistance efforts in Libya is 
$715.9 million. 
 

 
DoD Libya Operations 
Dollars in Millions  

Sec 3(a)(7) 
Estimated Cost 
thru June 3, 

2011 
    Daily Operations            313.7 
    Munitions           398.3 
    Global Lift and Sustain 

1.6
Subtotal Military Operations          713.6 
Drawdown of DoD Supplies 

1.3
Humanitarian Assistance (OHDACA)1 

1.0
Total          715.9 
 
Of this amount, $713.6 million was used to fund military 
personnel pay costs, travel and sustainment of personnel, 
operating (flying hours), expended munitions, supplies, 
airlift, and a small amount for lift and sustainment costs 
for coalition partners supporting operations in Libya. 
 
Presidential Determination number 2011-09, signed April 26, 
2011, directed the drawdown of up to $25 million in 
nonlethal commodities and services to support key U.S.  
Government partners such as the Transitional National 
Council in efforts to protect civilians and civilian 
populated areas under threat of attack in Libya.  On May 
10, 2011, the Department delivered 10,000 cases (120,000 
meals) of Halal Meals Ready to Eat (MREs) to Benghazi, 
Libya, at a cost of $1.3 million.  All remaining items 
(i.e., uniforms, bullet-proof vests, binoculars, maps, 
tents, and medical supplies) are scheduled for delivery to 
the Benghazi port on or about June 15.  The current total 
cost estimate for goods and transportation is $15 million 
(i.e., $6 million in goods and $9 million in transportation 

                                                            
1  Overseas Humanitarian, Disaster and Civic Aid 
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costs), which leaves approximately $10 million in drawdown 
authority that has not been utilized 
 
The Department of Defense’s direct contribution to 
humanitarian concerns in the Libya operation as of June 3, 
2011, is $1.04 million.  This amount funded $0.9 million in 
airlift and aviation costs to repatriate 1,158 Egyptians 
from Tunisia to Egypt using U.S.  C-130 aircraft, and 
approximately $0.2 million in humanitarian relief supplies 
that was provided for the purchase and retrofit of two 
ambulances operated by the Tunisian Red Crescent Society 
for the provision emergency humanitarian aid to thousands 
of migrants fleeing Libya. 

 

The total projected cost for DoD operations through 
September 30, 2011, which is the end of the second 90-day 
authorization by NATO, is about $1.1 billion.  This 
estimate assumes the current tempo of support operations 
continues through September 30.  Close to $300 million of 
this total will be offset by lower peacetime operating 
costs in the Air Force, in part as a result of the Libyan 
operations.  Hence the current estimate of incremental 
costs through September 30 is about $0.8 billion. 

 
 

 
DoD Libya Operations 
Dollars in Millions  

Sec 3(a)(8) 
Estimated Cost 
thru Sept 30, 

2011 
    Daily Operations               618
    Munitions              450
    Global Lift and Sustain 

10
Subtotal Military Operations          1,078 
Drawdown of DoD Supplies 

25
Humanitarian Assistance (OHDACA)2 

1
Total          1,104 

 

The Department does not plan to ask for supplemental 
appropriations and will pay for these costs using currently 
available Defense funds.  These operating costs will be 

                                                            
2  Overseas Humanitarian, Disaster and Civic Aid 
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offset through reductions in lower priority support 
activities, and there will be some reduction to the 
peacetime flying hour program in part as a result of the 
Libya operation.  The Department plans to replace munitions 
used in the Libyan operation as part of its normal 
programming and budgeting process. 
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Humanitarian Costs 
 
The U.S. Government (USG) has provided almost $81 million for 
humanitarian activities in response to the conflict in Libya as 
of June 3, 2011.   

 

FY 2011 USG ASSISTANCE FOR THE LIBYA COMPLEX EMERGENCY 

Implementing Partner Activity Location Amount 

USAID/OFDA ASSISTANCE 

Agency for Cooperation 
and Technical 
Development (ACTED) 

Logistics and Relief Supplies Libya $25,000 

ACTED 
Economic Recovery and Market Systems, 
Logistics and Relief Supplies 

Libya $500,000 

Danish Refugee 
Council 

Protection, Logistics and Relief Supplies Libya $438,649 

International Relief and 
Development 

Logistics and Relief Supplies Libya $349,223 

TRC Emergency Relief Supplies Tunisia $50,000 

TRC 
USAID/OFDA Commodities:  2,000 
blankets; 40 rolls of plastic sheeting; 9,600 
water containers 

Tunisia $40,300 

International Medical 
Corps (IMC)/Merlin 

10 health kits and three trauma Kits, plus 
transportation 

Libya $357,905 

IMC 
Health, Logistics and Relief Supplies, and 
Water, Sanitation, and Hygiene (WASH) 

Libya $2,500,000 

Merlin Health Libya $483,854 

Mercy Corps 
Logistics and Relief Supplies, WASH, 
Agriculture and Food Security 

Libya $550,000 

OCHA 
Humanitarian Coordination and Information 
Management 

Libya $500,000 
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WHO Health TBD $1,000,000 

WFP  
Logistics and Emergency 
Telecommunications 

Libya $750,000 

WFP U.N.  Humanitarian Air Service (UNHAS) Libya $750,000 

TBD 
Emergency Relief Activities and Relief 
Supplies 

Affected Areas $184,122 

  Program Support Costs   $1,520,947 

TOTAL USAID/OFDA  $10,000,000 

USAID/FFP 

WFP Title II Emergency Food Assistance Libya $5,000,000 

WFP Local and Regional Food Procurement Tunisia, Egypt $5,000,000 

TOTAL USAID/FFP $10,000,000 

STATE/PRM ASSISTANCE 

IOM 
Evacuation and repatriation programs for 
third-country nationals 

Libya, Tunisia, 
Egypt 

$27,500,000 

UNHCR 

Assistance and protection for Libyan 
internally displaced persons as well as 
refugees and migrants in Tunisia, Egypt, 
Italy, and Malta 

Libya, Tunisia, 
Egypt 

$14,500,000 

ICRC 
Medical and surgical care, water and 
sanitation facilities, protection of detainees 
and conflict victims 

Libya, Tunisia, 
Egypt 

$17,700,000 

WHO 

Support for the Tunisian Ministry of Public 
Health to respond to the medical needs of 
Libyans, third-country nationals, and host 
communities in Tunisia 

Tunisia $300,000 

TOTAL STATE/PRM $60,000,000 

STATE/PM/WRA ASSISTANCE 

Mines Advisory Group Conventional Weapons Destruction  Libya $486,937 

Swiss Foundation for Conventional Weapons Destruction  Libya $470,670 
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Mine Action 

TOTAL STATE/PM/WRA $957,607 

TOTAL USAID AND STATE HUMANITARIAN ASSISTANCE FOR THE LIBYA 
COMPLEX EMERGENCY IN FY 2011 

$80,957,607 

[1] The total does not include an additional $500,000 provided by USAID/OFDA to OCHA’s Middle East Office for regional coordination. 

 

The USG has also provided in-kind military assistance valued at 
nearly $1.1 million, pertaining to the transport of 1,158 
Egyptians from Tunisia to Egypt via U.S. C-130 aircraft.   
 
The overall humanitarian situation in Libya remains relatively 
stable.  In the coming months, the U.S. Agency for International 
Development (USAID) and the Department of State’s Bureau for 
Population, Refugees, and Migration (State/PRM) project that 
additional, targeted humanitarian funding may be required to 
respond to unforeseen needs in Libya, particularly in areas that 
are currently inaccessible.  These costs will depend on the 
duration and the intensity of conflict.  USAID’s Food for Peace 
Office (FFP) has no immediate plans for additional food 
assistance to Libya but will work closely with the World Food 
Program (WFP) and other partners to identify and respond to new 
emergency food needs, if necessary. 
 
On June 9, 2011, at the third meeting of the Contact Group for 
Libya, Secretary of State Hillary Clinton announced an 
additional contribution from State/PRM of $26.5 million 
(included in the above table) to address humanitarian needs in 
Libya and neighboring countries.  The newly announced funding 
will support the work of the International Committee of the Red 
Cross (ICRC), the Office of the U.N.  High Commissioner for 
Refugees (UNHCR), and the International Organization for 
Migration (IOM) in the region.  Funds will also support the U.N.  
World Health Organization (WHO) to continue providing assistance 
to the Tunisian government to meet the health needs of displaced 
Libyans, third-country nationals, and Tunisian host communities. 
 
USAID’s Office of Transition Initiatives (USAID/OTI) is planning 
to provide up to $5 million for community groups, local media, 
and, as appropriate, interim governing authorities in Eastern 
Libya.   
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Department of State Operational Costs 
 

 

State Operations Account 
Committed Thru 

June 3

Projected 
June 3 thru 

EOY

Total 
Projected Thru 

EOY
Diplomatic & Consular 
Programs-NEA 1,004,586    941,252    1,945,838    
  NEA (Non-Add) 996,586      941,252    1,937,838    
  MED (Non-Add) 8,000        -        8,000        
Emergencies in the 
Diplomatic and Consular 
Service 1,836,205    -        1,836,205    

Repatriation Loans Program 
Account-Consular Affairs 45,000       -        45,000       
Diplomatic Security 823,882      1,500,000  2,323,882    

TOTAL, State Operations 3,709,673    2,441,252  6,150,925    

Department of State Operational Costs
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Analysis of Impact on U.S. Operations in Iraq and Afghanistan 
 
Department of Defense: There has not been a significant 
operational impact on United States activities in Iraq and 
Afghanistan.  All the forces that were briefly diverted from 
other operations have been replaced, with the exception of one 
Guided Missile Destroyer (DDG).  That capability will be 
replaced during June 2011.  In some cases, forces were delayed 
in arriving in Iraq and Afghanistan, but the operational impact 
was mitigated by forces already supporting these operations.   
 
Department of State: The Department has not experienced, nor 
does it anticipate, any impact on its ongoing activities in 
Iraq. 
 
USAID: Developmental projects in Afghanistan and Iraq are funded 
primarily through Economic Support Funds and supplemental 
funding appropriated by the Congress.  As of June 3, the 
majority — $15 million of $20 million — of USAID assistance for 
the Libya crisis was funded with the International Disaster 
Assistance (IDA) account, including $10 million from USAID’s 
Office of U.S.  Foreign Disaster Assistance (USAID/OFDA) and $5 
million from USAID/FFP for local and regional food procurement.  
The remaining $5 million from USAID/FFP utilizes Food for Peace 
Title II funds.  As such, humanitarian activities in Libya have 
no adverse impact on USAID activities in Iraq and Afghanistan. 
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Description of Interim Transitional National Council 
 

The Libyan opposition’s Transitional National Council (TNC) is 
composed of 45 members, led by former Libyan Minister of 
Justice Mustafa Abdujalil, that has been organized to 
coordinate essential services and represent the Libyan people 
during the current crisis.  The TNC has emphasized the 
importance of representing all regions and people in Libya and 
even includes members from regime-controlled areas such as 
Tripoli and Sebha.  In addition to the larger council, the TNC 
has organized a 15 person executive bureau, led by interim 
Prime Minister Mahmoud Jibril, to handle specific portfolios 
including Foreign Affairs, Finance and Oil, Justice and Human 
Rights, Education, Health and Reconstruction and 
Infrastructure, among others.  Currently, security conditions 
do not permit the Council to fully and adequately fulfill all 
of the TNC’s representational objectives, and political 
disagreements exist, as they would in any open and diverse 
democratic setting.   

The TNC has consistently asserted that it is serving a temporary 
administrative role until the regime steps down and an interim 
government can be put in place to represent all of Libya.  While 
it has not always been clear about how long this temporary role 
should continue, the TNC recognizes that elections will be 
needed in a reasonable time after the collapse of the Qadhafi 
regime, to provide legitimacy to a new Libyan government.  The 
TNC has dedicated itself to paving the way for an inclusive, 
democratic process to take the place of the regime once Qadhafi 
departs power.  The TNC has also issued clear statements noting 
its intent to respect the Geneva Conventions, its respect for 
human rights, and repudiation of terrorism. 

Recognition:  Secretary Clinton, the State Department’s envoy in 
Benghazi and other U.S. officials are engaging members of the 
Libyan opposition, including the TNC, to understand their 
aspirations and the steps they are undertaking to build a 
democracy that reflects the will of the Libyan people.  The 
United States views the TNC as the legitimate interlocutor for 
the Libyan people during this interim period and it is the 
institution through which we are engaging the Libyan people, in 
addition to our work with Libyan civil society.  This is in 
stark contrast to the authoritarian Qadhafi regime, which has no 
constitution, does not govern by the rule of law and has lost 
all legitimacy to rule.  Australia, Canada, Germany, Spain, and 
the UAE have all made similar statements in recent days.  We are 
encouraged by the steps taken by the TNC to bring Libyans 
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together to plan their own future and a permanent, inclusive, 
constitutional system that will protect the rights of all 
Libyans.   

Transition Planning:  The TNC is engaged in detailed planning 
for a political transition following the current conflict and 
the departure of Qadhafi from power.  The TNC laid out a roadmap 
for an inclusive political process to take the place of the 
regime once Qadhafi departs power.  The roadmap, which is 
predicated on preserving the unity and sovereignty of Libya, 
lays out steps for drafting a constitution, convening a national 
assembly and implementing an interim government.  The TNC has 
also focused on unifying Libya through implementing national 
reconciliation mechanisms and ensuring the full participation of 
areas currently under regime control.  In this regard, the TNC 
has shown a willingness to work with technocrats from the 
regime, provided they have not participated in human rights 
violations.   

The U.S. envoy in Benghazi is engaged in regular discussions 
with the TNC regarding its plans for a political process, its 
assessment of a realistic timetable for implementation, and the 
role of the international community in assisting the transition.  
The TNC’s ability to affect a political transition will depend 
on a favorable resolution of the current conflict and the 
departure of Qadhafi from power.  We believe that the TNC is 
genuinely committed to fulfilling the democratic aspirations of 
the Libyan people, and we support the steps it is taking to meet 
this goal.   

On the international stage, the TNC has been conducting 
extensive outreach to build awareness of, and garner support 
for, the Libyan opposition.  Domestically, it has been working 
closely with municipal councils to provide essential services to 
the areas under opposition control, such as water, electricity 
and security.  The TNC has consistently declared its commitment 
to protecting the human rights of all Libyans, agreed to treat 
captured regime soldiers in accordance with the Geneva 
Conventions and publicly rejected terrorism and extremist 
influences.   

Assistance:  Despite pledges of assistance from a number of 
would-be donors, donors still need to disburse pledges of 
financial assistance to the TNC.  To facilitate the vesting of 
assets blocked by the United States, the Administration supports 
Senate Bill 1180 that would allow the United States to 
confiscate property of the Government of Libya to be used for 
costs related to providing humanitarian relief to the Libyan 
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people.  Under this vesting authority, the President would have 
the authority to decide precisely how the assets would be used, 
consistent with the legislation.  The President would only 
disburse assets through means that meet our legal and policy 
standards regarding transparent oversight of the disbursements.   

The United States also supports crude oil sales from TNC-
controlled areas.  On April 26, the U.S. Treasury's Office of 
Foreign Assets Control (OFAC) posted a new Libya General License 
and a new Statement of Licensing Policy on Libyan crude oil 
sales.  These actions were taken to remove sanctions barriers 
under domestic law to U.S. persons' participation in certain 
transactions involving oil and gas sales by the TNC.  On May 25, 
a U.S. oil refiner, Tesoro, announced that it had purchased the 
cargo aboard a tanker chartered by the Swiss oil trading company 
Vitol that had departed opposition territory in mid-April.  The 
tanker arrived at Tesoro’s Hawaii refinery on June 8.  This 
cargo is the first known cargo purchased from the Libyan TNC. 
 
Analysis of Potential Ties to Extremist Groups:  We are not 
aware of any direct relationship between the TNC and al-Qaeda, 
Hezbollah, the Libya Islamic Fighting Group (LIFG) or any other 
terrorist organization.  There are reports that former members 
of the LIFG, which had been initially formed as an anti-Qadhafi 
group, are present in Eastern Libyan and that some of them were 
fighting with opposition forces on the front lines against the 
regime.  During the past two years, the Government of Libya had 
instituted a program to rehabilitate and release from prison 
members of the LIFG who had renounced terrorism, and some of the 
former LIFG members in Eastern Libya had participated in this 
program.  The TNC has consistently and publicly rejected 
terrorism and extremist influences and we have not observed any 
TNC support or endorsement of the LIFG. 
 
In addition, the TNC has publicly declared the secular nature of 
its organization.  The TNC and other members of the opposition 
have actively worked to open up Eastern Libya to civil society 
groups for the first time in the 42 years since Qadhafi took 
power.  As a result, non-regime groups that had been previously 
banned, including the Libyan Muslim Brotherhood, have now 
organized and are participating in Libyan society.  From public 
press reports, we understand that the Libyan Muslim Brotherhood 
has declared its support for moderate Islam, emphasized the 
important role of women in society-building, and formed a relief 
organization in Benghazi. 
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Legal Analysis and Administration Support for Bipartisan 
Resolution 

Given the important U.S. interests served by U.S. military 
operations in Libya and the limited nature, scope and duration 
of the anticipated actions, the President had constitutional 
authority, as Commander in Chief and Chief Executive and 
pursuant to his foreign affairs powers, to direct such limited 
military operations abroad.   The President is of the view that 
the current U.S.  military operations in Libya are consistent 
with the War Powers Resolution and do not under that law require 
further congressional authorization, because U.S. military 
operations are distinct from the kind of “hostilities” 
contemplated by the Resolution’s 60 day termination provision.  
U.S. forces are playing a constrained and supporting role in a 
multinational coalition, whose operations are both legitimated 
by and limited to the terms of a United Nations Security Council 
Resolution that authorizes the use of force solely to protect 
civilians and civilian populated areas under attack or threat of 
attack and to enforce a no-fly zone and an arms embargo.  U.S. 
operations do not involve sustained fighting or active exchanges 
of fire with hostile forces, nor do they involve the presence of 
U.S. ground troops, U.S. casualties or a serious threat thereof, 
or any significant chance of escalation into a conflict 
characterized by those factors.   
 
The Administration has repeatedly indicated its strong support 
for the bipartisan resolution drafted by Senators McCain, Kerry, 
Lieberman, Levin, Feinstein, Graham, and Chambliss that would 
confirm that both branches are united in their commitment to 
supporting the aspirations of the Libyan people for political 
reform and self-government. 
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Congressional Consultation  
 

The Administration has consulted extensively with Congress about 
U.S. engagement in Libya.  Since March 1, the Administration 
has:  

• testified at over 10 hearings that included a substantial 
discussion of Libya;  
 

• participated in over 30 Member and/or staff briefings, 
including the March 18 Presidential meeting with 
Congressional Leadership, Committee Chairs and Ranking 
Members; all three requested “All Members Briefings” (two 
requested by the Senate, one by the House); and all 
requested “All Staff Briefings;”  

 
• conducted dozens of calls with individual Members; and 

  
• provided 32 status updates via e-mail to over 1,600 

Congressional staff.   
 

The list below catalogues Libya-related hearings, briefings, 
calls, and other communication and consultation between Congress 
and the Executive Branch from March 1 through June 15.  (In 
addition to what’s included below, the Intelligence Community 
has provided and continues to provide frequent classified 
written intelligence products on Libya and regular Libya 
intelligence update briefings to Members and Committees, 
numbering in the dozens of such briefings since March 1.) 

June 14: Amb. Cretz provided classified briefing on Libya 
to staff of the House Appropriations Subcommittee on State 
and Foreign Operations. 
 
June 10: Under Secretary of Defense for Policy Michèle 
Flournoy, Lt Gen Charles Jacoby (J-5), and ODNI provided 
classified briefing on Libya to SASC Members.    
 
June 9: Deputy Assistant Secretary for the Arabian Gulf and 
Maghreb Affairs, Janet Sanderson; Principal Deputy 
Assistant Secretary of Defense for International Security 
Affairs, Joe McMillan; ODNI; JS (Rear Admiral Michael S.  
Rogers, Director for Intelligence, J-2 & Rear Admiral Kurt 
Tidd, Vice Director for Operations, J-3); provided 
classified briefing on Libya to SFRC Members.   
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June 2: Ambassador to Libya Gene Cretz; Principal Deputy 
Assistant Secretary for International Security Affairs, Joe 
McMillan; ODNI; JS (Rear Admiral Michael S.  Rogers, 
Director for Intelligence, J-2 & Rear Admiral Kurt Tidd, 
Vice Director for Operations, J-3); provided classified 
briefing on Libya to HASC Members. 
 
June 1: Assistant Secretary for Near Eastern Affairs, 
Jeffery Feltman; ODNI; JS (Rear Admiral Michael S.  Rogers, 
Director for Intelligence, J-2 & Rear Admiral Kurt Tidd, 
Vice Director for Operations, J-3); provided classified 
briefing on Libya to HFAC Members.  Other House Members 
attended at the request of the Chairwoman and Ranking 
Member. 
 
May 31: ODNI; DOD (Rear Admiral Michael S.  Rogers, 
Director for Intelligence, J-2 & Rear Admiral Kurt Tidd, 
Vice Director for Operations, J-3); provided classified 
briefing on Libya to HPSCI Members.   
 
May 13: VCJCS called Senators Lugar and Corker to provide 
n update on Libya operations. a
 
May 13: J2, J3 and OSD-P briefed staff for Majority Leader 
Reid and Chairman Levin on Libya operations.   
 
May 12: State Deputy Secretary Steinberg testified before 
the Senate Foreign Relations Committee on Assessing the 
Situation in Libya. 

May 11: State DAS Janet Sanderson and Treasury DAS Daniel 
Glaser briefed Senate leadership and committee staff on the 
Libya vesting proposal. 

May 11: State DAS Janet Sanderson and Treasury DAS Daniel 
Glaser briefed House leadership and committee staff on the 
Libya vesting proposal. 

May 5: State Assistant Secretary Michael Posner and DAS 
Tamara Wittes testified before HFAC on Transitions in the 
Middle East including mention of Libya. 

April 22: VCJCS called Senator Corker to provide an update 
on Libya Operations. 
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April 19: Amb. Cretz and other State Department briefers 
provide classified briefs on Libya, focused on the $25 
million drawdown package, to SFRC staff and separately to 
HFAC staff. 

April 13: Desk officers from State provided SFRC staff 
classified briefing on Libya. 

April 8: RADM Rogers (J2) and RADM Tidd (J3) briefed Rep 
Smith on Libya operations. 
 
March 31: Amb. Cretz briefed Sen.  Lieberman on Libya. 

March 31: Amb. Cretz briefed SACFO staff on Libya. 

March 31: Sec Def and CJCS testified in hearings on Libya 
before HASC. 
 
March 31: Sec Def and CJCS testified in hearings on Libya 
before SASC. 
 
March 31: State Deputy Secretary Steinberg testified before 
SFRC on Assessing the Situation in Libya. 

March 31: State Deputy Secretary Steinberg testified before 
HFAC on Libya: Defining U.S.  National Security Interests. 

March 30: Secretary of State, Secretary of Defense, Deputy 
Secretary of Treasury, Director of National Intelligence, 
and Chairman of the Joint Chiefs of Staff conducted all 
House Members briefing on Libya, the earliest available 
opportunity following commencement of military operations 
given the March Congressional recess. 
 
March 30: Secretary of State, Secretary of Defense, Deputy 
Secretary of Treasury, Director of National Intelligence, 
and Chairman of the Joint Chiefs of Staff conducted all 
Senators briefing on Libyan operations, the earliest 
available opportunity following commencement of military 
operations given the March Congressional recess.   
 
March 29: RADM Rogers (J2) and RADM Tidd (J3) briefed 
Chairman Young and Rep Dicks on Libya. 
 
March 28: RADM Rogers (J2), RADM Tidd (J3) participated 
with State and ODNI in a classified briefing to update 
Congressional staff on Libya operations.  All Congressional 
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staff who had a Secret-level clearance were invited to 
attend.   
 
March 22: State (Ambassador Gene Cretz); ODNI; DOD (Rear 
Admiral Michael S.  Rogers, Director for Intelligence, J-2 
& Rear Admiral Kurt Tidd, Vice Director for Operations, J-
3); and Treasury (Acting Undersecretary David Cohen) 
participated in interagency closed and open briefing to 
House and Senate staff on Libya. 
 
March 21: The President provided the Speaker of the House 
of Representatives and the President Pro Tempore of the 
Senate a report consistent with the War Powers Resolution, 
which provided details regarding the mission and the 
specific circumstances under which we were undertaking 
military action.   
 
March 20: VADM Gortney (Director, JS) briefed Chairman 
Levin on developments in Libya. 
 
March 19: Deputy National Security Advisor Denis McDonough 
contacted Rep.  Boehner, Rep.  Cantor, Rep.  Hoyer, Senator 
Reid, Senator Durbin, Senator Kyl.   
 
March 19: State Department's Deputy Secretary Steinberg 
spoke with Kerry, Lugar, Ros-Lehtinen and Berman. 
 
March 19: DOD USDP Flournoy called House and Senate Armed 
Services Committee Chairmen and Ranking Members to provide 
an update on Libya operations.  USDP Flournoy also called 
Senator Sessions. 
 
March 19: Admiral Mullen called House and Senate Defense 
Appropriations Subcommittee Chairmen and Ranking Members to 
provide an update on Libya operations. 
 
March 18: Deputy National Security Advisor Denis McDonough 
held a conference call with bipartisan, bicameral 
leadership and committee staff to discuss the President's 
meeting and to answer questions. 
 
March 18: President Obama invited Congress' bipartisan 
bicameral leadership to the White House to consult on the 
situation in Libya and brief them on the limited, discrete 
and well-defined participation that he envisioned for the 
United States to help implement the U.N. Resolution.  The 
White House invited House and Senate Leadership, Chairs and 
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Ranking of Foreign Affairs, Armed Services and Intel 
committees.  Members of Congress who were able to 
participate included: 
 

Majority Leader Harry Reid  
Democratic Whip Steny Hoyer  
Senator Carl Levin  
Senator Dick Lugar  
Senator Saxby Chambliss  
Rep. Mike Rogers 
Rep. Dutch Ruppersberger 
Speaker John Boehner  
Majority Leader Eric Cantor 
Democratic Leader Nancy Pelosi 
Senator Dick Durbin  
Senator Mitch McConnell 
Senator John Kyl  
Senator John Kerry  
Senator Diane Feinstein 
Rep. Buck McKeon 
Rep. Ileana Ros-Lehtinen 
Rep. Howard L.  Berman 

 
March 17: All Senators briefing on Libya developments and 
possible USG and international responses including 
potential military options by an interagency team led by 
State U/S Bill Burns, with ODNI and DOD.   
 
March 17: U/S Burns testified in open session of SFRC on 
Popular Uprisings in the Middle East, with main focus was 
on Libya. 
 
March 15: Embassy Tripoli Chargé and Acting DCM briefed 
SFRC staff on Libya. 

March 10:  PDASD McMillan (ISA), MG Leins (J5), Col.  Olsen 
(J3) briefed HASC Chairman McKeon on Libya.  The briefing 
included the latest developments and possible military 
options for Libya, including the mechanics of a no-fly 
zone.   
 
March 10: State A/S Feltman testified before the Middle 
East and South Asia Subcommittee on Assessing U.S.  Foreign 
Policy Priorities and Needs Amidst Economic Challenges in 
the Middle East, at which there were questions about Libya. 
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March 4: ASD Vershbow (ISA), RADM Rogers (J2) and RADM Tidd 
(J3) briefed SASC Members on Libya.  They provided an 
update on Libya including recent intelligence.  They also 
discussed possible military options, including the 
mechanics of a no-fly zone. 
 
March 2: Secretary Clinton testified at SFRC hearing on 
National Security and Foreign Policy Priorities in the FY 
2012 International Affairs Budget, which included 
discussion of Libya. 
 
March 2: Secretary Gates and Admiral Mullen testified at 
HAC-D hearing on FY 2012 Defense Department Appropriations, 
which included discussion of Libyan no-fly zone. 
 
March 1: Secretary Clinton testified at HFAC hearing on 
Assessing U.S.  Foreign Policy Priorities and Needs Amidst 
Economic Challenges, which included discussion of Libya. 
 
March 1: State DAS Sanderson, DASD Huddleston, MG Holmes, 
and ODNI provided classified brief to SFRC, SASC and 
leadership staff on Libya, as well as Yemen and Bahrain. 
 
March 1: DASD Huddleston (ISA/AF) and DAS Sanderson (NEA) 
provided an update briefing on the situation in Libya to 
SASC and SFRC professional staff members. 

 
Humanitarian Assistance Briefings 
 
USAID/DCHA (with AA Nancy Lindborg, DAA Mark Ward, D/OFDA Mark 
Bartolini or DD/OFDA Carol Chan) and State/PRM (with PDAS David 
Robinson or Kelly Clements) held regular conference calls with 
Congressional staff to provide briefing updates on humanitarian 
assistance to Libya and its borders with Egypt and Tunisia.   
 
Beginning February 28 through June 14 there were 16 conference 
calls held – initially twice weekly, then weekly, and now 
periodically as needed on the following dates: 

• February 28 
• March 4, 8, 11, 15, 18, 22, 29 
• April 5, 12, 19, 26 
• May 3, 10, 17 
• June 14   
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A New Authorization for Use of Military Force Against the Islamic State: In Brief 
 

Congressional Research Service 1 

The IS Crisis and the U.S. Response 
The armed offensive of the Islamic State (IS, also known as ISIL or ISIS) in northern and western 
Iraq and northeastern Syria has raised significant concerns for the United States. After first 
ordering multiple deployments of U.S. troops to Iraq to provide security to diplomatic personnel 
and facilities, advise Iraqi security forces, and conduct intelligence gathering and reconnaissance, 
President Obama began ordering U.S. military airstrikes on IS forces in Iraq in August 2014. 
Later in September, after laying out plans for expanded use of military force against the Islamic 
State in a televised speech to the American people, the President ordered U.S. military airstrikes 
in Syria against both IS forces and forces of the “Khorasan Group,” identified by the President as 
part of Al Qaeda.  

Presidential Authority to Use Military Force Against 
the Islamic State1 
The President in his August 2014 notifications to Congress of deployments and airstrikes in Iraq 
indicated his powers as Commander in Chief and Chief Executive under Article II of the 
Constitution gave him authority to undertake such action. Obama Administration officials and the 
President’s September 2014 notifications2 to Congress for airstrikes and other actions in Iraq and 
Syria, however, stated that two enacted authorizations for use of military force (AUMFs), the 
Authorization for Use of Military Force (2001 AUMF; P.L. 107-40), and the Authorization for 
Use of Military Force Against Iraq Resolution of 2002 (2002 AUMF; P.L. 107-243), provide 
authorization for certain U.S. military strikes against the Islamic State in Iraq and Syria, as well 
as the Khorasan Group of Al Qaeda in Syria. Most recently, the President on November 5, 2014, 
indicated that he intends to enter into discussions with congressional leaders to develop a new 
AUMF specifically targeting the Islamic State, in order to “right-size and update whatever 
authorization Congress provides to suit the current fight, rather than previous fights” authorized 
by the 2001 and 2002 AUMFs.3 

                                                 
1 For more information and analysis of the IS crisis, the U.S. response, presidential authority to use military force, and 
the operation of the War Powers Resolution in this situation, see CRS Report RL33487, Armed Conflict in Syria: 
Overview and U.S. Response, coordinated by Christopher M. Blanchard; CRS Insight IN10147, Considerations for 
Possible Authorization for Use of Military Force Against the Islamic State, by Matthew C. Weed; and CRS Report 
R43720, U.S. Military Action Against the Islamic State: Answers to Frequently Asked Legal Questions, by Michael 
John Garcia and Jennifer K. Elsea. 
Another proposal, H.J.Res. 127, introduced September 8, 2014, would recognize a state of war exists between the 
United States and the Islamic State, and authorize the use of military force against the Islamic State and associated 
forces. 
2 Available at http://www.whitehouse.gov/the-press-office/2014/09/23/letter-president-war-powers-resolution-
regarding-iraq; http://www.whitehouse.gov/the-press-office/2014/09/23/letter-president-war-powers-resolution-
regarding-syria. 
3 President Barack Obama, remarks at a press conference, November 5, 2014, http://www.whitehouse.gov/the-press-
office/2014/11/05/remarks-president-press-conference. 
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2001 Post-9/11 Authorization for Use of Military Force 
In response to the 9/11 terrorist attacks, Congress enacted the AUMF authorizing the President to 
use military force against “those nations, organizations, or persons he determines planned, 
authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or 
harbored such organizations or persons.... ” Although the Islamic State does not appear to fall 
within that language, it is possible that the executive branch regards it as one of the “associated 
forces” fighting alongside Al Qaeda and the Taliban that it asserts are also targetable under the 
2001 AUMF.4 The Obama Administration had stated previous to the latest action against the 
Islamic State and the Khorasan Group that it will use force against such associated forces under 
the 2001 AUMF only when they are lawful military targets that “pose a continuing, imminent 
threat to U.S. persons.... ” Due to Al Qaeda’s February 2014 disavowal of any remaining ties with 
the Islamic State, some question whether the Islamic State can be considered an associated force 
under the 2001 AUMF. The Obama Administration has stated that the Islamic State can be 
targeted under the 2001 AUMF because its predecessor organization, Al Qaeda in Iraq, 
communicated and coordinated with Al Qaeda; the Islamic State currently has ties with Al Qaeda 
fighter and operatives; the Islamic State employs tactics similar to Al Qaeda; and the Islamic 
State, with its intentions of creating a new Islamic caliphate, is the “true inheritor of Osama bin 
Laden’s legacy.”5 

2002 Authorization for Use of Military Force Against Iraq 
Congress enacted the 2002 AUMF prior to the 2003 U.S. invasion of Iraq that toppled the 
government of Saddam Hussein, with U.S. military deployments to and operations in Iraq 
continuing until December 2011. The 2002 AUMF authorizes the President to use U.S. Armed 
Forces to enforce relevant United Nations Security Council resolutions and to “defend the 
national security of the United States against the continuing threat posed by Iraq.... ” Although the 
2002 AUMF has no sunset provision and Congress has not repealed it, one view is that after the 
establishment of a new Iraqi government, the restoration of full Iraqi sovereignty, and the U.S. 
withdrawal from Iraq, the 2002 AUMF no longer has force. Obama Administration officials have 
recently voiced support for repealing the 2002 AUMF, reflecting the Administration’s belief that 
it is no longer needed. Conversely, another view asserts that, although its preamble focuses on the 
Saddam Hussein regime and its WMD programs, the 2002 AUMF’s authorization language is 
broad, referring only to a “continuing threat” from Iraq, and that the 2002 AUMF could provide 
authority to defend against threats to Iraq as well as threats posed by Iraq. Indeed, 2002 AUMF 
authority was the basis for the U.S. military presence in Iraq from the fall of Saddam Hussein and 
completion of the WMD search to its 2011 withdrawal, a span of over eight years, a period that 
could be characterized as dealing with threats to Iraq rather than threats from Iraq. The IS threat 
in Iraq could therefore be seen as breathing new life into 2002 AUMF authority. In addition, 
former supporters of Saddam Hussein reportedly provide support to the Islamic State, possibly 
forming a link between the original aims of the 2002 AUMF and any future actions taken against 
the Islamic State.  

                                                 
4 Testimony of Stephen W. Preston, General Counsel, Department of Defense, before the Senate Committee on Foreign 
Relations, hearing on the Authorization for Use of Military Force, 113th Cong., 2nd sess., May 21, 2014, 
http://www.foreign.senate.gov/imo/media/doc/Preston_Testimony.pdf. 
5 White House, “Press Briefing by Press Secretary Josh Earnest,” press release, September 11, 2014, 
http://www.whitehouse.gov/the-press-office/2014/09/11/press-briefing-press-secretary-josh-earnest-9112014. 
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Presidential Authority Under Article II of the Constitution 
Article II of the Constitution makes the President Commander in Chief of the U.S. Armed Forces, 
and gives the President certain foreign affairs powers. It is debated to what extent Article II 
authorizes the President to unilaterally use military force, especially given Congress’s Article I 
war powers, including the power to declare war. The President’s authority to use force to defend 
the United States, its personnel, and citizens against ongoing or imminent attack has been 
generally accepted, while employing such force simply to further foreign policy or general 
national security goals is more controversial. In Iraq, the President would seem to have 
substantial authority to use force to defend U.S. personnel, the U.S. embassy in Baghdad, and any 
other U.S. facilities and property. His August 2014 notifications of airstrikes in Iraq, however, 
have also cited as justification furthering U.S. national security and foreign policy interests, and 
have described uses of force to provide humanitarian assistance, and to aid Iraqi security forces in 
their fight against the Islamic State. In addition, the President’s stated strategy for degrading and 
destroying the Islamic State, as well as his September 2014 notifications to Congress of airstrikes 
and other actions in Iraq and Syria, are not based primarily on immediate protection of the United 
States, its personnel, or citizens. Thus, it can be argued that Article II alone might not provide 
sufficient authorization for the use of military force against IS and Khorasan Group forces in Iraq 
and Syria. 

Calls for a New AUMF Targeting the Islamic State 
Although the Obama Administration has claimed 2001 AUMF and 2002 AUMF authority for its 
recent and future actions against the Islamic State, it might be argued that these authorizations do 
not apply, and that these actions also fall outside the President’s Article II powers. Concerned 
with Congress’s constitutional role in the exercise of the war power, perceived presidential 
overreach in that area of constitutional powers, and the President’s expansion of the use of 
military force in Iraq and Syria, several Members of Congress have expressed the view that 
continued use of military force against the Islamic State requires congressional authorization. 
Members differ on whether such authorization is needed, given existing authorities, or whether 
such a measure should be enacted. As mentioned above, President Obama has stated that he 
would seek to come to agreement with congressional leaders on a new AUMF targeting the 
Islamic State, bolstering calls from Congress for such new authorization. 

Language in a new AUMF targeting the Islamic State and other groups (IS AUMF) could either 
broaden the purpose of military force to include unspecified U.S. national security interests, or 
narrow the scope of authorization to specific objectives related to the Administration’s stated goal 
of “degrading and ultimately destroying” the Islamic State. Congress could limit the IS AUMF’s 
geographic scope, authorizing force only in Iraq and/or Syria. With continued uncertainty 
surrounding the Iraqi government, Congress might include authorization to use U.S. Armed 
Forces in Iraq in furtherance of political stability objectives. Provisions in any IS AUMF targeting 
the Islamic State might address the possible effect that targeting the Islamic State in Syria and 
Iraq could have on the ongoing conflict in Syria. Congress might also include a prohibition on the 
use of appropriated funds for the use of military force outside the scope of the specified 
authorization. 

Page 311



A New Authorization for Use of Military Force Against the Islamic State: In Brief 
 

Congressional Research Service 4 

Current IS AUMF Proposals6 
In September 2014, a number of Members proposed several new authorizations to use military 
force against the Islamic State: 

Table 1. Proposed Authorizations to Use Force Against the Islamic State 

Bill or 
Resolution Title Sponsor Date Introduced 

H.R. 5415 Authorization for Use of Military Force 
against International Terrorism Act 

Representative Frank Wolf September 8, 2014 

H.J.Res. 123 Authorization for the Use of Military 
Force Against the Islamic State of Iraq 
and the Levant (ISIL) 

Representative Darrell Issa September 8, 2014 

S.J.Res. 42 Authorization for Use of Military Force 
against the Islamic State in Iraq and the 
Levant 

Senator Bill Nelson September 8, 2014 

S.J.Res. 43 Authorization for Use of Force Against 
the Organization Called the Islamic State 

Senator James Inhofe September 8, 2014 

S.J.Res. 44 Authorization for Use of Military Force 
against the Islamic State in Iraq and the 
Levant 

Senator Tim Kaine September 8, 2014 

H.J.Res. 125 Authorization for Use of Military Force 
Against ISIL Resolution 

Representative Adam Schiff September 16, 2014 

H.J.Res. 128 Authorization for Use of Military Force 
Against ISIL Resolution 

Representative John Larson September 19, 2014 

Note: As of the date of this report, each proposal has been referred to either the House Foreign Affairs 
Committee or Senate Foreign Relations Committee, except H.J.Res. 128, which is before both the House 
Foreign Affairs and House Rules Committees. 

None of these proposals have received any formal action from their assigned committees. Each of 
these proposals, therefore, could be subjected to amendment in committee or on the floor. In 
addition, each of these proposals or similar provisions to authorize use of military force might be 
included as amendments to other pending bills, including the Howard P. “Buck” McKeon 
National Defense Authorization Act for Fiscal Year 2015 (H.R. 4435), which is currently pending 
in the Senate. 

The President’s recent statement that he would enter into discussions with congressional leaders 
on enacting a new AUMF targeting the Islamic State might affect future congressional action on 
any of these proposals. Although one of the current IS AUMF proposals might be adopted as the 
vehicle for any congressional-executive agreement on authorization, it is not clear what 
authorization language might be proposed by the executive branch in its discussions with 
congressional leaders, possibly requiring significant changes to existing proposals or the 
introduction of a new IS AUMF. In addition, a number of the current proposals contain provisions 
to limit presidential authority to use military force against the Islamic State as to scope and 

                                                 
6 This section does not include proposals introduced earlier in the 113th Congress that would, for example, repeal 
existing AUMFs or express a sense-of-Congress about military action in Iraq and/or Syria. 
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duration, and in some cases to sunset or repeal the existing authority in the 2001 and 2002 
AUMFs. The Administration might seek to roll back such restrictions to ensure the maximum 
authority for the President to carry out the military campaign against the Islamic State “not just ... 
over the next two or three months, but our strategy going forward.”7 Although the President 
indicated that discussions with congressional leaders on this issue would begin in November 
2014, he stated that the process involved with a new IS AUMF may carry over into the 114th 
Congress.8 

Scope of Force and Military Activities Authorized 
All but one of the currently proposed IS AUMFs are substantially similar in their description of 
the scope of authorized force, stating that the President is authorized to use “necessary and 
appropriate force.” Two of the proposals grant the President the authority to determine what type 
and degree of force is necessary and appropriate, while four others state that “necessary and 
appropriate force” is authorized, without stating who is authorized to make such a determination. 
H.J.Res. 125 does not limit the scope of the use of force in this way, however, stating that the 
President is authorized to “use the Armed Forces of the United States,” without requiring such use 
of force to be “necessary and appropriate” as determined by the President or otherwise. While it 
might be expected that the President, as Commander in Chief, will make the “necessary and 
appropriate” determination in all cases regardless, explicitly granting the President that role in the 
authorization might preclude congressional challenges to presidential decision making after an 
authorization is enacted. 

S.J.Res. 44 also specifies the scope of military activities authorized and the objective of those 
activities. Under this proposed IS AUMF, the President is authorized “to participate in a campaign 
of airstrikes ... to degrade and defeat ISIL.... ” Coupled with a general prohibition against the 
President’s use of ground troops against the Islamic State, this provision might be effective in 
preventing expansion of the military activities that the President might utilize against IS forces. 

Targeted Entities 

Each of the proposed IS AUMFs identifies the Islamic State (using that moniker or one of the 
ISIS/ISIL aliases) as the target of authorized U.S. military force. S.J.Res. 43 specifies “ISIL” but 
also “any successor organization” to the Islamic State. S.J.Res. 44 extends the authorization to IS-
associated forces, subject to the President’s identification of such groups to Congress through a 
certification process set out in the resolution. While these provisions seem straightforwardly 
effective in ensuring they authorize force against the Islamic State, they might be considered less 
than sufficient in their coverage of the overall situation in Iraq and Syria. In late September, 
President Obama notified Congress of strikes against IS forces in Syria, but also made a separate 
notification of airstrikes in that country against the “Khorasan Group,” identified by the President 
as part of Al Qaeda. If Congress intends to enact an AUMF to direct the President to conduct 
military activities in Iraq and Syria, it might craft authorization language that can encompass non-
IS associated groups, of which the Khorasan group might be an example. On the other hand, 
Congress might choose to deliberately exclude such groups from a new authorization. 

                                                 
7 President Barack Obama, remarks at a press conference, November 5, 2014, http://www.whitehouse.gov/the-press-
office/2014/11/05/remarks-president-press-conference. 
8 Ibid. 
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H.R. 5415 includes the Islamic State as a target, but also covers a number of other named terrorist 
groups and expansive categories of terrorist threats. The lawful targets of the bill include 

those countries, organizations, or persons associated with or supporting terrorist groups, 
including al Qaeda and its regional affiliates, the Islamic State of Iraq and Syria, al Shabaab, 
Boko Haram, and any other emerging regional terrorist groups that share a common violent 
extremist ideology with such terrorist groups, regional affiliates, or emerging terrorist 
groups.... 

This broad language would significantly expand the authorized use of military force not only with 
regard to the current crisis with the Islamic State in Iraq and Syria, but also in terms of U.S. 
counterterrorism activities worldwide. The authorization seems to include every state, other 
entity, or person that is part of or supporting a terrorist group, authorizing use of U.S. Armed 
Forces against each. In this regard, H.R. 5415 would seem to essentially serve as an expansive 
replacement for the authorities in the 2001 AUMF, delinking U.S. military action from the 
September 11, 2001, attacks that serve as some limitation on the use of military force in that 
earlier authorization. 

Purpose of Authorization 

Most of the proposed IS AUMFs state that their purpose, at least in part, is to “defend the national 
security of the United States” against the Islamic State. Some of these proposals include 
additional elements, however, that expand the purpose past U.S. national security. S.J.Res. 44, for 
example, states that the authorization is also intended to protect the United States and “other 
countries” from terrorist attacks. Should the Islamic State expand its operations or shift its tactics 
toward an expansive transnational terrorist agenda, such authorization could prove to be far 
reaching. S.J.Res. 44 also authorizes the use of force to “protect individuals from acts of violence 
in clear contravention of international law and basic human rights.... ” Read as an additional 
purpose to authorize the use of military force against IS forces, this language might be read to 
allow the President to use U.S. Armed Forces to fight the Islamic State even in cases where the 
United States is not facing a threat to its security. If the additional language were interpreted to be 
a second purpose, the authorization could be read to include military action against actors other 
than the Islamic State in order to stop human rights violations, greatly increasing the scope of the 
authorization.  

Another proposal, S.J.Res. 42, does not include the “defend the national security” language, 
instead stating the authorization’s purpose is “to prevent terrorist attacks on the people and 
interests of the United States and our allies.” While the focus on the prevention of terrorist attacks 
is arguably more limited than a general protection of undefined national security interests, the 
inclusion of protecting of U.S. “interests” and allies generally from such attacks could be seen as 
broadening the authorization beyond the “U.S. national security” language of other proposals. 
Limiting the purpose to preventing terrorist attacks also might narrow the authorization insofar as 
it would not necessarily include a broader purpose to “defeat” the Islamic State completely or 
stop the Islamic State’s ability to operate in a non-ally state such as Syria. H.R. 5415 has similar 
purpose language to that of S.J.Res. 42, but also states it is also the authorization’s purpose “to 
eliminate” a wide range of terrorist groups (explained in the “Targeted Entities” section, above). 
This purpose language, therefore, might not require a known threat to the United States or its 
allies prior to the President using military force against a terrorist group. Criteria for assessing the 
“defeat” or “elimination” of targeted entities are not included. 
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Conditions on Use of Military Force 

Three of the proposals include authorization language that states the President has authority to use 
military force when the United States is part of an effort by the broader international community, 
or part thereof, to meet the threat posed by the Islamic State. H.R. 5415 states that the President 
may use military force “with the close consultation, coordination, and cooperation with NATO 
and regional allies.... ” S.J.Res. 44 authorizes the President to use military force “as part of a 
multinational coalition.... ” H.J.Res. 128 includes two authorizing provisions, one of which seems 
to be intended to operate when the U.N. Security Council has passed a resolution authorizing its 
membership to use force against the Islamic State. Although each of these proposals seems to 
indicate an intent to ensure the United States does not use military force without international 
support, it is difficult to say whether the language might strictly require such multilateral action, 
or to what extent cooperation and coordinated action with other nations might be required. 

Limitations on Use of Military Force 

The proposed IS AUMFs contain a number of provisions intended to limit the authority to use 
military force. Some of the proposals include language excluding the deployment of U.S. ground 
troops from the President’s authority, except for certain types of military units or to carry out 
certain activities. These proposals include language excluding authority for “deployment of 
ground forces in a combat role,” “Armed Forces in direct combat operations,” “rotational ground 
forces,” or “United States ground combat forces.” Each of these descriptions might be interpreted 
to affect the President’s authority differently. Excluding deployment of ground forces “in a 
combat role” might be more restrictive than excluding forces that engage in “direct combat 
operations,” as there might be combat roles for U.S. Armed Forces that do not fall within the 
interpretation of the term “direct.” A number of types of ground combat forces might also fall 
outside the definition of “rotational” ground forces. These differences in language might result in 
authorizations with limitations on presidential authority of varied effectiveness. In addition, two 
of the proposed IS AUMFs provide exceptions to the limitation on ground troops. H.J.Res. 125 
would allow deployment of ground troops that are “special operations forces” or forces “deployed 
in a training, advisory, or intelligence capacity.” While these exceptions might still exclude most 
U.S. Armed Forces units from deployment under the proposed AUMF, the overall number of 
troops that could be deployed under the exceptions could be sizeable, and their roles could place 
them in harm’s way in many cases. S.J.Res. 44 also includes exceptions to the ban on ground 
troops, allowing deployments for military assistance and training, protection or rescue of U.S. 
Armed Forces or citizens, and “limited operations against high value targets.” 

H.J.Res. 125 and S.J.Res. 44 also include geographic limitations to their respective overall 
authority to use military force. Both limit that authority to Iraq and Syria.9 In light of the Islamic 
State’s expansive ambitions and operations close to the borders of Turkey, Jordan, Lebanon, and 
potentially other countries, such language could prove more restrictive in an evolving conflict 
than might be initially assumed. In the context of implementation of recent AUMFs, especially 
the 2001 AUMF, such limitations seem to be important, as successive Presidents have interpreted 
the 2001 AUMF to allow for use of military force in multiple countries that might not have been 
contemplated when Congress enacted the original authorization. S.J.Res. 44 also limits any use of 
force against IS associated forces, stating that there is no authority to use force against those 
                                                 
9 H.J.Res. 125 states that the limitation does not apply to foreign military training, although this type of activity would 
not be expected to raise questions concerning the authority to use military force. 
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forces unless the President identifies such forces in periodic reports to Congress. Again, this 
seems to be a response to the executive branch’s implementation of the 2001 AUMF; both 
President Bush and Obama have independently interpreted that authority to extend to associated 
forces that are “co-belligerents” with Al Qaeda and the Taliban, including forces in multiple 
countries outside the original target of U.S. military action, Afghanistan. 

Five of the proposed IS AUMFs include a provision that automatically terminates their respective 
authorizations after a certain period of time, with sunset provisions of 120 days, one year, 18 
months, two years, and three years. 

S.J.Res. 44 also includes an interpretive provision, stating that its authorization should not be 
construed as “authorizing support for force in support of, or in cooperation with, the national 
government of Syria ... or its security services.... ” 

Repeal of Previous AUMFs 

Four of the proposals would repeal the 2002 AUMF authorizing the use of military force against 
Iraq. Two of these four, H.J.Res. 125 and H.J.Res. 128, would also repeal the 2001 AUMF with a 
delay, with repeal taking effect 18 months and two years after enactment, respectively. The 
Obama Administration had recently adopted the position both that the 2002 AUMF could be 
repealed without detriment to U.S. Armed Forces or U.S. interests, and that the 2001 AUMF 
could be amended or repealed once the planned U.S. Armed Forces withdrawal from Afghanistan 
was completed and a bilateral security agreement with Afghanistan is finalized.10 These repeal 
provisions seem to generally correspond with these recent Administration positions. Recent 
statements by the Obama Administration and the President’s September 23, 2014, notification to 
Congress of strikes against IS forces, however, indicate that the President considers the 2001 and 
2002 AUMFs as authority to conduct a military campaign against the Islamic State as well as 
other Al Qaeda-related groups. Given this presidential application of existing AUMFs, the repeal 
provisions might take on the role of repudiating the President’s positions on his existing authority 
to use military force against the Islamic State and other terrorist groups. Repeal of these AUMFs 
could be seen as an indication that Congress disagrees with the President’s interpretation of his 
existing authorities to use force and that it intends to replace his existing authority with a possibly 
narrower authority in an IS AUMF. 

Reporting and Certification Requirements 

Five of the proposed IS AUMFs require presidential reporting to Congress to include various 
information, including 

• the Administration’s strategy for military action against the Islamic State and in 
Iraq and Syria generally, and implementation of or changes to the strategy; 

• the status of military actions taken under a given authorization; 

• descriptions of plans for further military action, as well as redeployment of U.S. 
Armed Forces after military action is completed; 

                                                 
10 See testimony of Mary McLeod and Stephen Preston, U.S. Congress, Senate Committee on Foreign Relations, 
hearing on Authorization for Use of Military Force, 113th Cong., 2nd sess., May 21, 2014. 
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• expenditures made pursuant to the authorization, or the budgetary effects of 
military action taken; and 

• the status and actions of any multinational coalition cooperating with the United 
States to engage the Islamic State and other groups militarily. 

S.J.Res. 44 requires the President to report to Congress every 90 days on his identification of IS 
associated forces in order to gain the authority to use military force against such associated 
forces. In order for the President to have authority to use military force without a relevant U.N. 
Security Council resolution, H.J.Res. 128 requires the President to certify that the United States 
sought approval of such a resolution, that the Security Council is unlikely to approve such a 
resolution, and that the President has instead sought to build a broad coalition of nations to 
counter the IS threat. 

War Powers Resolution and Expedited Consideration Provisions 

Each of the proposals states that its respective provision authorizing the use of military force is 
intended to constitute specific statutory authorization within the meaning of Section 5(b) of the 
War Powers Resolution (WPR; P.L. 93-148; 50 U.S.C. §§1541-1548). Section 5(b) of the WPR 
states that the President shall withdraw U.S. Armed Forces from active or imminent hostilities 
within 60 days after a presidential notification of the introduction of U.S. Armed Forces into such 
hostilities is made or is required to be made under Section 4(a)(1) of the WPR, unless Congress 
has enacted a declaration of war or authorization to use military force, among other exceptions. 
The statement that these proposals are intended to act as authorization under the WPR might 
indicate Congress’s desire to approve the President’s current military actions, within the scope 
and limitations explained above. Although the President ordered the first airstrikes against IS 
forces in early August, there does not seem to be clear consensus among experts or Members of 
Congress on when the 60-day period began running, and whether it is running currently. The 
President’s reliance on the existing AUMFs to conduct military operations against the Islamic 
State and other groups in Iraq and Syria, if accepted by Congress, would have stopped any 
running of the 60-day clock, whether or not a new IS AUMF is enacted, as there would be 
existing congressional authorization for his actions. 

Section 6 of the WPR provides for expedited consideration of legislative proposals introduced in 
accordance with Section 5(b); it is not apparent that any of the current IS AUMF proposals are 
currently being subjected to these expedited procedures. Although the WPR sets out these 
procedures in legislation, such procedural provisions do not take precedence over the rulemaking 
and procedural prerogatives of either house of Congress, and each house maintains the authority 
to enforce its own rules at its discretion.11 H.J.Res. 128 sets out its own procedures for expedited 
consideration of a further resolution authorizing military force against the Islamic State, if such 
resolution meets H.J.Res. 128’s definition of a “qualified resolution.” The process is described in 
Table 2 below, in the “Expedited Consideration” section. 

 

                                                 
11 For more information, see CRS Report 98-888, “Fast-Track” or Expedited Procedures: Their Purposes, Elements, 
and Implications, by Christopher M. Davis; CRS Report RS20234, Expedited or “Fast-Track” Legislative Procedures, 
by Christopher M. Davis; CRS Report RL30599, Expedited Procedures in the House: Variations Enacted Into Law, by 
Christopher M. Davis. 

Page 317



 

CRS-10 

Table 2. Proposed Authorizations for Use of Military Force Against the Islamic State 
Comparison of Similar Provisions (as of October 20, 2014) 

Provision H.R. 5415 H.J.Res. 123 H.J.Res. 125 

H.J.Res. 128a 
with U.N. Security 
Council Resolution 

H.J.Res. 128a 
without U.N. 

Security Council 
Resolution S.J.Res. 42 S.J.Res. 43 S.J.Res. 44 

Scope of 
authorized 
force 

“The President is 
authorized ... to 
use all necessary 
and appropriate 
force” 

“The President is 
authorized to use 
the Armed Forces 
of the United States 
as the President 
determines to be 
necessary and 
appropriate” 

“The President is 
authorized to use 
the Armed Forces 
of the United 
States” 

“The President is 
authorized to use the 
United States Armed 
Forces as the 
President determines 
to be necessary and 
appropriate” 

Same, except subject 
to conditions (see 
Reporting/ 
Certification row, 
below) and enactment 
of a second joint 
resolution under 
expedited procedures 

“The President is 
authorized to use 
appropriate force” 

“the President is 
authorized to use all 
necessary and 
appropriate force” 

“the President is 
authorized ... to use 
all necessary and 
appropriate force” 
 

International 
conditions for 
use of force 

“with the close 
consultation, 
coordination, and 
cooperation with 
NATO and 
regional allies” 

none specified none specified U.N. Security Council 
resolution authorizing 
use of force against 
ISIL 

No U.N. Security 
Council resolution 
authorizing use of 
force against ISIL 

none specified none specified “as part of a 
multinational 
coalition” 
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Provision H.R. 5415 H.J.Res. 123 H.J.Res. 125 

H.J.Res. 128a 
with U.N. Security 
Council Resolution 

H.J.Res. 128a 
without U.N. 

Security Council 
Resolution S.J.Res. 42 S.J.Res. 43 S.J.Res. 44 

Types of 
military action 
authorized 

none specified none specified none specified none specified none specified none specified “to participate in a 
campaign of 
airstrikes in Iraq, and 
if the President 
deems necessary, in 
Syria, to degrade and 
defeat ISIL” 
The resolution 
would also authorize 
the President to 
“provide military 
equipment and 
training to forces 
fighting ISIL in Iraq or 
Syria”  
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CRS-12 

Provision H.R. 5415 H.J.Res. 123 H.J.Res. 125 

H.J.Res. 128a 
with U.N. Security 
Council Resolution 

H.J.Res. 128a 
without U.N. 

Security Council 
Resolution S.J.Res. 42 S.J.Res. 43 S.J.Res. 44 

Target of use of 
military force 

“those countries, 
organizations, or 
persons associated 
with or supporting 
terrorist groups, 
including al Qaeda 
and its regional 
affiliates, the 
Islamic State of 
Iraq and Syria, al 
Shabaab, Boko 
Haram, and any 
other emerging 
regional terrorist 
groups that share 
a common violent 
extremist ideology 
with such terrorist 
groups, regional 
affiliates, or 
emerging terrorist 
groups” 

“Islamic State of 
Iraq and the Levant 
(ISIL)” 

“Islamic State of 
Iraq and the 
Levant (ISIL)” 

“Islamic State of Iraq 
and the Levant 
(‘ISIL’)” 

“Islamic State of Iraq 
and the Levant (‘ISIL’)” 

“Islamic State of Iraq 
and the Levant (ISIL)”

“Islamic State (or 
“IS”), formally known 
as the Islamic State 
of Iraq and the 
Levant, as well as any 
successor 
organization” 

“Islamic State in Iraq 
and the Levant 
(ISIL)”, as well as 
ISIL-associated 
forces, subject to 
requirements in 
Section 4 (see 
below) 

Purpose “to eliminate all 
such terrorist 
groups and 
prevent any future 
acts of 
international 
terrorism against 
the United States 
or its allies by 
such terrorist 
groups, countries, 
organization, or 
persons” 

“to defend the 
national security of 
the United States 
against the 
continuing threat 
posed by the 
Islamic State of Iraq 
and the Levant 
(ISIL)” 

none specified “to   ...  defend the 
national security of 
the United States 
against the Islamic 
State of Iraq and the 
Levant (‘ISIL’); and 
enforce a United 
Nations Security 
Council resolution” 
that authorizes a 
multilateral coalition 
to take several types 
of action against ISIL  

“to defend the 
national security of 
the United States 
against the Islamic 
State of Iraq and the 
Levant (‘ISIL’)” 

“to prevent terrorist 
attacks on the people 
and interests of the 
United States and our 
allies” 

“to defend the 
national security of 
the United States 
against the threat 
posed by the 
organization called 
the Islamic State (or 
‘IS’), formally known 
as the Islamic State 
of Iraq and the 
Levant, as well as any 
successor 
organization” 

“to protect the 
United States and 
other countries from 
terrorist attacks by 
the Islamic State in 
Iraq and the Levant 
(ISIL), and in order 
to protect individuals 
from acts of violence 
in clear 
contravention of 
international law and 
basic human rights” 
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CRS-13 

Provision H.R. 5415 H.J.Res. 123 H.J.Res. 125 

H.J.Res. 128a 
with U.N. Security 
Council Resolution 

H.J.Res. 128a 
without U.N. 

Security Council 
Resolution S.J.Res. 42 S.J.Res. 43 S.J.Res. 44 

Geographic 
limitation 

none specified none specified “authority ... shall 
be confined to the 
territory of the 
Republic of Iraq 
and the Syrian 
Arab Republic” 
Limitation does 
not apply to 
foreign military 
training activities 

none specified none specified none specified Authorization applies 
to Iraq and Syria 

Military unit 
limitation 

none specified none specified “does not include 
the authority for 
the deployment of 
ground forces in a 
combat role” 
Limitation does 
not apply to 
“special 
operations forces 
or other forces 
that may be 
deployed in a 
training, advisory, 
or intelligence 
capacity” 

none specified use of U.S. Armed 
Forces authorized 
“other than the use of 
such Armed Forces in 
direct ground combat 
operations” 

“does not include 
authorization for the 
use of rotational 
ground forces” 

none specified “does not include ... 
use of United States 
ground combat 
forces, except for 
[military assistance 
and training] or as 
necessary for the 
protection or rescue 
of members of the 
United States Armed 
Forces or United 
States citizens..., or 
for limited 
operations against 
high value targets” 

Targeting 
associated 
forces 
limitation 

none specified none specified none specified none specified none specified none specified “does not include ... 
authorization for the 
use of force against 
forces associated 
with ISIL, unless such 
forces are identified 
in a report submitted 
under section 4” of 
the resolution.  
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CRS-14 

Provision H.R. 5415 H.J.Res. 123 H.J.Res. 125 

H.J.Res. 128a 
with U.N. Security 
Council Resolution 

H.J.Res. 128a 
without U.N. 

Security Council 
Resolution S.J.Res. 42 S.J.Res. 43 S.J.Res. 44 

Government of 
Syria limitation 

none none none none none none “Nothing in this 
resolution shall be 
construed as ... 
authorizing support 
for force in support 
of, or in cooperation 
with, the national 
government of Syria 
... or its security 
services” 

Sunset none 120 days after date 
of enactment 

18 months after 
date of enactment

2 years 3 years after date of 
enactment 

none 1 year from date of 
enactment 

AUMF Repeal none Resolution would 
repeal 2002 AUMF 

Resolution would 
repeal 2002 
AUMF 
immediately, and 
repeal the 2001 
AUMF 18 months 
after date of 
enactment 

Resolution would repeal 2002 AUMF 
immediately, and repeal the 2001 AUMF 2 
years after date of enactment 

none none Resolution would 
repeal 2002 AUMF 
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CRS-15 

Provision H.R. 5415 H.J.Res. 123 H.J.Res. 125 

H.J.Res. 128a 
with U.N. Security 
Council Resolution 

H.J.Res. 128a 
without U.N. 

Security Council 
Resolution S.J.Res. 42 S.J.Res. 43 S.J.Res. 44 

Reporting/ 
Certification 

none Not later than 60 
days after 
enactment, 
President is 
required to report 
on “status of all 
actions taken”; 
“description of all 
proposed actions”; 
“status of 
engagement of allies 
of the United States 
and international 
coalitions in 
combating” ISIL; 
and “estimated 
budgetary effects of 
actions proposed” 

“The President 
shall, at least once 
every 60 days” 
after enactment, 
report on 
relevant matters 
including actions 
taken and planned 
actions under the 
authorization 

none specified President must certify 
that the United States 
has sought, but the 
United Nations 
Security Council has 
not approved, a 
resolution authorizing 
the use of force, and is 
unlikely to; and that 
the President has 
sought to build a 
broad international 
coalition to counter 
ISIL 
President must 
present a strategy for 
use of military force 
against ISIL 

none Not later than 15 
days after enactment, 
President is required 
to submit 
comprehensive 
strategy to defeat 
the Islamic State; not 
later than 90 days 
after the first report 
is required, President 
must report on 
implementation of 
the strategy; any 
substantive change 
to strategy requires 
an immediate 
additional report 

Section 4 requires 
the President to 
identify ISIL-
associated forces 
targetable under the 
resolution in a 
report every 90 days 

In both cases, every 60 days the President 
must report on uses of lethal force and their 
circumstances, civilian casualties resulting from 
such use of force, estimate of expenditures 
resulting from the use of force, and planning 
for redeployment of U.S. Armed Forces after 
military action against ISIL is completed 

Consultation none specified none specified none specified “The President shall consult on a regular basis 
with the congressional committees of 
jurisdiction to provide updated information on 
actions being taken pursuant to this joint 
resolution in either public or closed sessions” 

none specified none specified none specified 
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CRS-16 

Provision H.R. 5415 H.J.Res. 123 H.J.Res. 125 

H.J.Res. 128a 
with U.N. Security 
Council Resolution 

H.J.Res. 128a 
without U.N. 

Security Council 
Resolution S.J.Res. 42 S.J.Res. 43 S.J.Res. 44 

War Powers 
Resolution 

Bill states 
authorization 
section is 
“intended to 
constitute specific 
statutory 
authorization 
within the meaning 
of section 5(b) of 
the War Powers 
Resolution” 

Resolution states 
authorization 
section is “intended 
to constitute 
specific statutory 
authorization within 
the meaning of 
section 5(b) of the 
War Powers 
Resolution” 

Resolution states 
authorization 
section is 
“intended to 
constitute specific 
statutory 
authorization 
within the 
meaning of 
section 5(b) of the 
War Powers 
Resolution” 

(in both cases) Resolution states that 
authorization sections are “intended to 
constitute specific authorization within the 
meaning of section 5(b) of the War Powers 
Resolution” 

Resolution states 
authorization section 
is “intended to 
constitute specific 
statutory 
authorization within 
the meaning of 
section 5(b) of the 
War Powers 
Resolution” 

Resolution states 
authorization section 
is “intended to 
constitute specific 
statutory 
authorization within 
the meaning of 
section 5(b) of the 
War Powers 
Resolution” 

Resolution states 
authorization section 
is “intended to 
constitute specific 
statutory 
authorization within 
the meaning of 
section 5(b) of the 
War Powers 
Resolution” 
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CRS-17 

Provision H.R. 5415 H.J.Res. 123 H.J.Res. 125 

H.J.Res. 128a 
with U.N. Security 
Council Resolution 

H.J.Res. 128a 
without U.N. 

Security Council 
Resolution S.J.Res. 42 S.J.Res. 43 S.J.Res. 44 

Expedited 
Consideration 

none none none none Provides expedited 
consideration for a 
second resolution, if 
such resolution is 
introduced by the 
majority or minority 
leader in the House or 
Senate within the next 
legislative day after a 
required Presidential 
certification is 
submitted 
In both houses, 
second resolution is 
to be placed on the 
calendar, considered 
within one legislative 
day, debated for a 
maximum of 20 hours, 
and voted upon 
immediately following 
debate; passage of 
resolution in one 
chamber requires 
immediate action by 
the second chamber 
on the resolution 
received 

none none none 

Source: Congress.gov. 

a. H.J.Res. 128 contains two separate authorization provisions. Section 3 of the resolution operates when the U.N. Security Council has adopted a resolution 
authorizing the use of military force against the Islamic State; Section 4 operates when no such resolution has been adopted. Section 4 does not in fact authorize the 
use of military force, but instead creates a process of presidential reporting and certification and expedited consideration procedures for a separate resolution to be 
introduced after such reporting and certification has been made to Congress. The table therefore sets out the operative provisions and language in H.J.Res. 128 in 
two columns to separate the operative language of the two authorization sections. For provisions that apply no matter which authorization section is operative, or 
where the resolution does not contain the type of provision being explained, the two columns are combined.  
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PRINCIPLES TO GUIDE CONGRESSIONAL AUTHORIZATION  
OF THE CONTINUED USE OF FORCE AGAINST ISIL 

Congress is poised to consider a new Authorization for the Use of Military Force (AUMF) for the 
ongoing military campaign in the armed conflict against the Islamic State of Iraq and the Levant (ISIL). 
For compelling reasons of practice and prudence, the following principles should guide the drafting of 
any such statute.  These six principles are designed to reflect lessons learned from experiences with 
previous AUMFs; to ensure compliance with domestic and international law; and to strike an effective 
and appropriate balance of war powers between the political branches. 

1. A NEW AUMF SHOULD BE ISIL-SPECIFIC AND MISSION-SPECIFIC:  
 

 ISIL-Specific:  Any new AUMF should be limited to the current armed conflict with ISIL, 
and should be as specific as possible about the objectives for which—and the particular 
organizations and groups against which—Congress is authorizing the use of force. Specifying 
both the identity of the enemy and the objectives of the authorized force is the epitome of 
democratic responsibility, as it ensures that any new AUMF will be appropriately tailored to 
the specific threat and conflict justifying such force. 

 

o Many previous use-of-force authorizations have included such specifications, and 
some have required that the President both formally determine when those 
objectives have been fulfilled and report such determinations to Congress.1 

 

o The statute should specify whether or not the authorization also authorizes the use of 
force against “associated forces” of ISIL. If it does, the statute should include a 
definition of that term that is narrowly tailored to include only those groups that are 
acting in concert with ISIL as parties to the armed conflict against the United States 
for which force is being authorized (and in all cases, require active military alliance, 
not merely ideological alignment). 
 

o Most importantly, it is both unnecessary and inappropriate for Congress to authorize 
the use of force against any other organizations with which the United States is not 
already engaged in an armed conflict—just as Congress refused to do in the days after 
the September 11 attacks. Other terrorist organizations and networks present a wide 
array of potential future threats across the globe. But those challenges are specific to 
individual organizations, locations, and geopolitical dynamics. Congress has, in the 
past 13 years, afforded the Executive many robust tools that have been and are 
effective in dealing with such threats, as described at length in the administration’s 
2011 National Counterterrorism Strategy. The President also has constitutional 
authority to use appropriate force when necessary in self-defense if and when other 
organizations attack the United States or are actively planning to do so. Congress 
should not preemptively authorize force against as-yet unknown enemies.2  

1.  For examples, see Authorization To Employ the Armed Forces of the United States for Protecting the Security of 
Formosa, the Pescadores, and Related Positions, Pub. L. No. 84-4, 69 Stat. 7 (1955); Joint Resolution to Promote Peace 
and Stability in the Middle East, Pub. L. No. 85-7, 71 Stat. 5 (1957); and Gulf of Tonkin Resolution, Pub. L. No. 88-408, 
78 Stat. 384 (1964). 

2.  Of course, it is possible that the United States might subsequently become engaged in a substantial and long-
term exchange of force with another such organization, or that other situations may arise in which it is necessary for 
Congress to supplement current statutory and constitutional authorities to authorize additional uses of force. But there 

1 
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 Mission-Specific: The statute should also specify any substantive conditions on the use of 
force that Congress concludes are appropriate—such as the circumstances under which 
ground forces may be employed. 

 

2. A NEW AUMF SHOULD INCLUDE GEOGRAPHIC LIMITS:  
 

 Congress should geographically limit the authorization to uses of force in Iraq and Syria, 
where there is now an ongoing armed conflict between ISIL and Iraq and the United States, 
and to any other locations from which ISIL forces actively plan and/or launch attacks 
against the United States or Iraq. Many past congressional authorizations for use of force 
have contained geographic limits.3  
 

3. A NEW AUMF SHOULD INCLUDE A SUNSET CLAUSE:   
 

 The absence of temporal limits in the September 2001 AUMF has resulted in that statute 
being construed to provide authority for uses of force far removed in both time and location 
from anything that members of Congress anticipated thirteen years ago. A sunset clause in 
an ISIL-specific AUMF would ensure congressional deliberation regarding the scope and 
conduct of any extended or expanded campaign. The function of such a clause is not to 
terminate the campaign before it has achieved its objectives, but instead to ensure that 
Congress affirmatively decides whether and under what terms to continue to support the 
evolving nature of the conflict, consistent with its historical and constitutional role. 
 

 Such a requirement is not unprecedented; for example, the 1983 AUMF for Lebanon 
authorized the President to use force for up to 18 months, unless Congress further extended 
the timeline, at least in part to require any reauthorization to take place after an intervening 
election.4 A similar approach—designed to push reauthorization of the new AUMF into the 
next Congress—would be appropriate for a sunset here, as well. 
 

4. CONGRESS SHOULD ALSO RECONSIDER AND REVISE THE 2001 AUMF AND  
REPEAL THE 2002 IRAQ AUMF: 

 

 Repeal the 2002 Iraq AUMF: Although the administration has indicated that the 2002 
Iraq AUMF may provide authorization for operations against ISIL, it has also supported 
repeal of that statute.  An ISIL-specific AUMF would eliminate any continuing justification 
for keeping the 2002 Iraq AUMF on the books; and would clarify current U.S. objectives in 
Iraq, which are quite distinct from those described in the 2002 AUMF, a statute designed for 
an earlier and different armed conflict against a different enemy. 
 

 Sunset the 2001 AUMF: As the nature of the armed conflict with al Qaeda has evolved, 
the focus of the administration’s use of the September 2001 AUMF has increasingly shifted 
from the Afghan theater to other locations, such as Yemen and now Iraq and Syria. Reliance 
upon that AUMF for the military campaign against ISIL, in particular, raises substantial 
questions about whether such statutory authority does—or should—extend to this new 

will be ample opportunity for Congress to debate whether and how to provide such authorization if and when those 
situations arise. 

3.  The National Security Network has determined that 60 percent of historical force authorizations have contained 
geographic limitations. See http://nsnetwork.org/wp-content/uploads/2014/08/ENDING-THE-ENDLESS-
WAR_FINAL.pdf. 

4.  Multinational Force in Lebanon Resolution, Pub. L. No. 98-119, 97 Stat. 805 (1983).  

2 
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campaign.  Although outright repeal of the 2001 AUMF may be premature, enacting a new 
AUMF without revisiting existing force authorization statutes could lead to a debilitating 
state of perpetual war, confusing legal authorities, and diminished congressional oversight. 
Accordingly, Congress should include within the ISIL-specific AUMF a sunset provision for 
the 2001 AUMF. 
 

 As with a sunset for the ISIL-specific AUMF, an additional 18-24 months would establish an 
appropriate sunset date for the 2001 AUMF. Setting such a date would allow the next 
administration and the 115th Congress to consider afresh—and with the benefit of renewed 
democratic participation through the 2016 elections—how to ensure that both the ISIL-
specific AUMF and the 2001 AUMF best address the situations that exist at that time. 
 

5. A NEW AUMF SHOULD ENSURE THAT U.S. USES OF FORCE ARE CONSISTENT WITH 
INTERNATIONAL LAW:  

 

 “Necessary and Appropriate Force”: By authorizing the use of force “necessary and 
appropriate” to this particular context of an ongoing armed conflict, Congress would, as it 
has in the past, implicitly authorize the President to use those means of force that are 
“fundamental and accepted” incidents of war by “universal agreement and practice.” Under 
standard canons of statutory construction, such force would thereby be limited to actions 
that comply with international law.5 Such language would also ensure that the United States 
complies with all relevant treaty and customary international law obligations, including 
those establishing fundamental norms governing the use of force (such as the principles of 
precaution, distinction, and proportionality), and those respecting the sovereignty of other 
nations. 
 

6. A NEW AUMF SHOULD REQUIRE GREATER TRANSPARENCY AND  
CONGRESSIONAL OVERSIGHT:   

 

 One key lesson from the United States’ post-9/11 military engagements is the need for 
greater transparency, and for closer oversight by the Congress, regarding the United States’ 
use of force.  It is a basic principle of democracy that the American public and Congress 
should understand the scope, progress, and costs of military operations—and on a 
continuing basis.   
 

 Transparency With Respect to Facts: Accordingly, any new AUMF should mandate 
that, every six months, the President provide to Congress as a whole, and to the American 
people to the greatest possible extent, reports (1) describing the progress toward the 
mission’s objectives; (2) identifying any groups or nations other than ISIL that have joined 
the armed conflict; and (3) providing detailed information about civilian and combatant 
casualties on all sides. 
 

 Transparency With Respect to Law: The President should also share with Congress, 
and make public to the greatest possible extent, any significant legal analyses regarding the 
scope of, and legal authority for, U.S. uses of force.  

5.  See Murray v. The Charming Betsy, 6 U.S. (2 Cranch) 64 (1804); see also Hamdi v. Rumsfeld, 542 U.S. 507, 520–
21 (2004) (plurality opinion).  

3 
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A Draft AUMF to Get the Discussion Going 
By Robert Chesney, Jack Goldsmith, Matthew Waxman and Benjamin Wittes  

Monday, November 10, 2014 at 1:00 PM 

President Obama said last week that he wants an AUMF for the ISIL conflict, and he further stated that he 

wants to “right-size and update whatever authorization Congress provides to suit the current fight, rather than 

previous fights.” So we thought we would draft a notional AUMF along those lines to get a discussion going. 

What follows is an attempt, in 475 words, to put on a contemporary statutory basis the authorities that the 

President has claimed he has already under the 2001 and 2002 AUMFs to fight Al Qaeda, the Islamic State and 

their allies. The proposal attempts to do this without giving adding any additional authority and while also 

imposing some novel substantive and procedural limits, including extensive reporting requirements, a sunset 

clause, and while repealing the 2001 and 2002 AUMFs. Our draft also incorporates some comments and 

criticisms received in connection with our earlier policy paper on AUMF reform. No doubt there remains room 

for further improvement, so we look forward to feedback. 

We offer some explanatory comments about our choices after the text itself, which reads as follows: 

To revise and clarify the authority of the President to use all necessary and appropriate force against certain 

terrorists or terrorist organizations. 

Whereas … 

SEC 1 – Short Title 

This joint resolution may be cited as the “Revised Authorization for Use of Military Force of 2014” 

SEC. 2. Authorization for Use of Force 

(a) The President is authorized to use all necessary and appropriate force against Al Qaeda, the Islamic State, 

and the Afghan Taliban. 

(b) The authorization of force in Section 2(a) extends to associated forces of the entities listed in section 2(a) 

insofar as such forces are engaged in hostilities against the United States. 

SEC 3.  Geography 

The authorization of force in Section 2 extends only to operations in places where force can be used consistent 

with applicable international law concerning sovereignty and the use of force. 

SEC 4.  Sunset Clause. 

The authorization granted in Section 2 shall terminate on the date that is 36 months after the date of the 

enactment of this joint resolution. 

Page 331

http://www.lawfareblog.com/2014/11/a-draft-aumf-to-get-the-discussion-going/
http://www.lawfareblog.com/author/robert/
http://www.lawfareblog.com/author/jack/
http://www.lawfareblog.com/author/matthew/
http://www.lawfareblog.com/author/benjamin/
http://www.lawfareblog.com/2014/11/obama-declares-intent-to-seek-an-isis-aumf-will-the-2001-aumf-be-amended-along-the-way/
http://www.lawfareblog.com/2013/02/a-statutory-framework-for-next-generation-threats/


SEC 5.  Reporting 

(a)  In addition to all reporting requirements under the War Powers Resolution or other applicable statute, the 

President shall: 

(1) no less often than every ninety days publish in unclassified form a list of the entities against which the 

force authorized in Section 2 has been deployed and, to the extent not strictly precluded by national security, 

where such force was deployed; 

(2) no less often than every ninety days report to the Senate and House armed services, foreign relations or 

affairs, and intelligence committees the geographic location of operations carried out pursuant to Section 2, 

and a summary of the factual predicate for concluding that an entity is an “associated force” covered by 

Section 2.  To the extent strictly necessary in the interests of national security, this report may be made in 

classified form. 

(b)  If the President deploys force under his constitutional authorities in Article II against a terrorist or terrorist 

organization that does not fall within the authorization in Section 2, he shall, in addition to all reporting 

requirements under the War Powers Resolution or other applicable statute, comply with the reporting 

requirements specified in Section 5(a) concerning the identities of the terrorist or terrorist organizations, the 

geographic location of the use of force, and the summary of the factual predicate for the use of force. 

SEC. 6. Repeal of Prior Authorizations 

(a) The September 18, 2001 Authorization to Use Military Force (Public Law 107–40; 50 U.S.C. 1541 note) is 

repealed. 

(b) The Authorization for Use of Military Force Against Iraq Resolution of 2002 (Public Law 107–243; 50 

U.S.C. 1541 note) is repealed. 

SEC. 7. War Powers Resolution Requirements 

Consistent with section 8(a)(1) of the War Powers Resolution, the Congress declares that section (a) is 

intended to constitute specific statutory authorization within the meaning of section 5(b) of the War Powers 

Resolution. 

A few notes: 

Section 2(a) of the proposal authorizes force against three named groups: Al Qaeda, ISIL, and the Afghan 

Taliban. The United States is currently in armed conflict with these groups, the President currently claims 

statutory authority to use force against these groups, and there is currently a broad political consensus in favor 
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of the authority to combat these groups with military force. Section 2(b) clarifies that the force authorized in 

Section 2(a) extends to “associated forces of the entities listed in section 2(a) insofar as such forces are 

engaged in hostilities against the United States”  Section 2(b) is meant to capture those associated forces that 

have meaningfully entered the fight alongside one of the named belligerent groups. The Obama administration 

already claims the authority to target such groups. So again, Section 2(b) gives the President no more authority 

than he currently possesses; and procedural mechanisms, discussed below, temper the President’s authority to 

use force against such associated forces. 

The 2001 AUMF has been criticized for authorizing a worldwide and endless war. Sections 3 and 4 address 

these criticisms by imposing both temporal and geographic limitations. On the temporal side, Section 4 sunsets 

the authorization after three years, forcing Congress to make an affirmative decision as to whether, and how, it 

wants its blessing to continue. Thus, the authorization covers the remainder of the Obama administration and 

gives President Obama’s successor a year of grace in which to decide how to proceed and seek whatever 

renewal he or she might consider necessary from Congress. 

Section 3, concerning geographical limitations, is more complicated. It limits the authorization in Section 2 “to 

operations in places where force can be used consistent with applicable international law concerning 

sovereignty and the use of force.”  This limitation is currently satisfied by the principle of consent in, for 

example, Iraq and Afghanistan. The limitation would also permit force to be used in Syria to the extent 

international law permits it, as the administration currently claims it does. Section 3 would also permit the use 

of force in Yemen to the extent that Yemeni sovereignty concerns are obviated by its consent or are otherwise 

overridden (for example by a UN Security Council Resolution or perhaps in accordance with self-defense 

principles). The United States’s view of its authority to operate in the territory of unconsenting countries—

especially those that it deems unwilling or unable to mitigate threats emanating from within their borders—is 

not accepted universally, and this proposal does not try to determine the proper substance of international law 

on that point. It simply says that the administration has Congress’s authorization to use force against the 

groups covered by Section 2 only where international law permits, which we understand to be how the Obama 

administration has been operating to date. 

Section 5(a) requires the President to inform Congress at least every 90 days about which groups, where, and 

on what factual basis force is being used in accordance with the authorization. It also requires the President to 

report publicly on which groups are being hit and in what general locations. These provisions promote 

presidential accountability. They require the Executive branch to be more rigorous in its determinations of 

covered groups and individuals, and will help to ensure that members of Congress and the public know 

(subject to exceptions where secrecy is necessary) precisely against whom, and where, the United States is at 

war.  Importantly, Section 5(b) extends these reporting requirements to uses of force against terrorists and 

terrorist organizations under the President’s Article II powers. 

Taken together, Section 4’s sunset clause and Section 5’s reporting requirements should temper concerns about 

how the President might expand the war under the “associated forces” rubric in Section 2(b). These provisions 

mandate that the Congress and the American people know which associated forces, if any, the President uses 
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force against, and it requires Congress to reconsider the authorization, in light of this information, after three 

years. 

Having established (a) that the President can continue to use force against Al Qaeda and the Taliban, (b) that it 

can use force against the Islamic State, (c) that it can strike other groups to the extent they constitute associated 

forces engaged in hostilities against the United States, and (d) that it can do these things only where 

international law permits and for the next three years, the proposal then repeals both the 2001 AUMF and the 

2002 Iraq AUMF. 

For continued authority to detain the limited number of people currently held at Guantanamo and Parwan—

detentions currently predicated on the 2001 AUMF as well as the NDAA for Fiscal Year 2012—the proposal 

relies on the continued applicability of the NDAA as well as the fact that Section 2 authorizes continued force 

against the groups for which all such people are believed to be fighting. So the change in authorization should 

imply no change in any detainee’s status. 

Again, this is an effort to put into draft text President Obama’s stated goals.  No doubt it can be improved in 

many ways. 
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Principles to Guide the Office of Legal Counsel 
December 21, 2004 

 
 The Office of Legal Counsel (OLC) is the Department of Justice component to which the 
Attorney General has delegated the function of providing legal advice to guide the actions of the 
President and the agencies of the executive branch.  OLC’s legal determinations are considered 
binding on the executive branch, subject to the supervision of the Attorney General and the 
ultimate authority of the President.  From the outset of our constitutional system, Presidents have 
recognized that compliance with their constitutional obligation to act lawfully requires a reliable 
source of legal advice.  In 1793, Secretary of State Thomas Jefferson, writing on behalf of 
President Washington, requested the Supreme Court’s advice regarding the United States’ treaty 
obligations with regard to the war between Great Britain and France.  The Supreme Court 
declined the request, in important measure on the grounds that the Constitution vests 
responsibility for such legal determinations within the executive branch itself: “[T]he three 
departments of government … being in certain respects checks upon each other, and our being 
judges of a court in the last resort, are considerations which afford strong arguments against the 
propriety of our extrajudicially deciding the questions alluded to, especially as the power given 
by the Constitution to the President, of calling on the heads of departments for opinions seems to 
have been purposely as well as expressly united to the executive departments.”  Letter from John 
Jay to George Washington, August 8, 1793, quoted in 4 The Founders’ Constitution 258 (Philip 
B. Kurland & Ralph Lerner, eds. 1987). 
 
 From the Washington Administration through the present, Attorneys General, and in 
recent decades the Office of Legal Counsel, have served as the source of legal determinations 
regarding the executive’s legal obligations and authorities.  The resulting body of law, much of 
which is published in volumes entitled Opinions of the Attorney General and Opinions of the 
Office of Legal Counsel, offers powerful testimony to the importance of the rule-of-law values 
that President Washington sought to secure and to the Department of Justice’s profound tradition 
of respect for the rule of law.  Administrations of both political parties have maintained this 
tradition, which reflects a dedication to the rule of law that is as significant and as important to 
the country as that shown by our courts.  As a practical matter, the responsibility for preserving 
this tradition cannot rest with OLC alone.  It is incumbent upon the Attorney General and the 
President to ensure that OLC’s advice is sought on important and close legal questions and that 
the advice given reflects the best executive branch traditions.  The principles set forth in this 
document are based in large part on the longstanding practices of the Attorney General and the 
Office of Legal Counsel, across time and administrations. 
 
 
1.  When providing legal advice to guide contemplated executive branch action, OLC should 
provide an accurate and honest appraisal of applicable law, even if that advice will constrain the 
administration’s pursuit of desired policies.  The advocacy model of lawyering, in which lawyers 
craft merely plausible legal arguments to support their clients’ desired actions, inadequately 
promotes the President’s constitutional obligation to ensure the legality of executive action. 
 
 OLC’s core function is to help the President fulfill his constitutional duty to uphold the 
Constitution and “take care that the laws be faithfully executed” in all of the varied work of the 
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executive branch.  OLC provides the legal expertise necessary to ensure the lawfulness of 
presidential and executive branch action, including contemplated action that raises close and 
difficult questions of law.  To fulfill this function appropriately, OLC must provide advice based 
on its best understanding of what the law requires.  OLC should not simply provide an 
advocate’s best defense of contemplated action that OLC actually believes is best viewed as 
unlawful.  To do so would deprive the President and other executive branch decisionmakers of 
critical information and, worse, mislead them regarding the legality of contemplated action.  
OLC’s tradition of principled legal analysis and adherence to the rule of law thus is 
constitutionally grounded and also best serves the interests of both the public and the presidency, 
even though OLC at times will determine that the law precludes an action that a President 
strongly desires to take.  
 
 
2.  OLC’s advice should be thorough and forthright, and it should reflect all legal constraints, 
including the constitutional authorities of the coordinate branches of the federal government–the 
courts and Congress–and constitutional limits on the exercise of governmental power. 
 
 The President is constitutionally obligated to “preserve, protect and defend” the 
Constitution in its entirety–not only executive power, but also judicial and congressional power 
and constitutional limits on governmental power–and to enforce federal statutes enacted in 
accordance with the Constitution.  OLC’s advice should reflect all relevant legal constraints.  In 
addition, regardless of OLC’s ultimate legal conclusions concerning whether proposed executive 
branch action lawfully may proceed, OLC’s analysis should disclose, and candidly and fairly 
address, the relevant range of legal sources and substantial arguments on all sides of the 
question.   
 
 
3.  OLC’s obligation to counsel compliance with the law, and the insufficiency of the advocacy 
model, pertain with special force in circumstances where OLC’s advice is unlikely to be subject 
to review by the courts. 
 
 In formulating its best view of what the law requires, OLC always should be mindful that 
the President’s legal obligations are not limited to those that are judicially enforceable.  In some 
circumstances, OLC’s advice will guide executive branch action that the courts are unlikely to 
review (for example, action unlikely to result in a justiciable case or controversy) or that the 
courts likely will review only under a standard of extreme deference (for example, some 
questions regarding war powers and national security).  OLC’s advice should reflect its best view 
of all applicable legal constraints, and not only legal constraints likely to lead to judicial 
invalidation of executive branch action.  An OLC approach that instead would equate “lawful” 
with “likely to escape judicial condemnation” would ill serve the President’s constitutional duty 
by failing to describe all legal constraints and by appearing to condone unlawful action as long as 
the President could, in a sense, get away with it.  Indeed, the absence of a litigation threat signals 
special need for vigilance:  In circumstances in which judicial oversight of executive branch 
action is unlikely, the President–and by extension OLC–has a special obligation to ensure 
compliance with the law, including respect for the rights of affected individuals and the 
constitutional allocation of powers. 
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4.  OLC’s legal analyses, and its processes for reaching legal determinations, should not simply 
mirror those of the federal courts, but also should reflect the institutional traditions and 
competencies of the executive branch as well as the views of the President who currently holds 
office. 
 
 As discussed under principle 3, jurisdictional and prudential limitations do not constrain 
OLC as they do courts, and thus in some instances OLC appropriately identifies legal limits on 
executive branch action that a court would not require.  Beyond this, OLC’s work should reflect 
the fact that OLC is located in the executive branch and serves both the institution of the 
presidency and a particular incumbent, democratically elected President in whom the 
Constitution vests the executive power.  What follows from this is addressed as well under 
principle 5.  The most substantial effects include the following:  OLC typically adheres to 
judicial precedent, but that precedent sometimes leaves room for executive interpretive 
influences, because doctrine at times genuinely is open to more than one interpretation and at 
times contemplates an executive branch interpretive role. Similarly, OLC routinely, and 
appropriately, considers sources and understandings of law and fact that the courts often ignore, 
such as previous Attorney General and OLC opinions that themselves reflect the traditions, 
knowledge and expertise of the executive branch.  Finally, OLC differs from a court in that its 
responsibilities include facilitating the work of the executive branch and the objectives of the 
President, consistent with the requirements of the law.  OLC therefore, where possible and 
appropriate, should recommend lawful alternatives to legally impermissible executive branch 
proposals.  Notwithstanding these and other significant differences between the work of OLC 
and the courts, OLC’s legal analyses always should be principled, thorough, forthright, and not 
merely instrumental to the President’s policy preferences. 
 
 
5.  OLC advice should reflect due respect for the constitutional views of the courts and Congress 
(as well as the President).  On the very rare occasion when the executive branch—usually on the 
advice of OLC—declines fully to follow a federal statutory requirement, it typically should 
publicly disclose its justification. 
 
 OLC’s tradition of general adherence to judicial (especially Supreme Court) precedent 
and federal statutes reflects appropriate executive branch respect for the coordinate branches of 
the federal government.  On very rare occasion, however, Presidents, often with the advice of 
OLC, appropriately act on their own understanding of constitutional meaning (just as Congress at 
times enacts laws based on its own constitutional views).  To begin with relatively 
uncontroversial examples, Presidents at times veto bills they believe are unconstitutional and 
pardon individuals for violating what Presidents believe are unconstitutional statutes, even when 
the Court would uphold the statute or the conviction against constitutional challenge.  Far more 
controversial are rare cases in which Presidents decide to refuse to enforce or otherwise comply 
with laws they deem unconstitutional, either on their face or in some applications.  The precise 
contours of presidential power in such contexts are the subject of some debate and beyond the 
scope of this document.  The need for transparency regarding interbranch disagreements, 
however, should be beyond dispute.  At a bare minimum, OLC advice should fully address 
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applicable Supreme Court precedent, and, absent the most compelling need for secrecy, any time 
the executive branch disregards a federal statutory requirement on constitutional grounds, it 
should publicly release a clear statement explaining its deviation.  Absent transparency and 
clarity, client agencies might experience difficulty understanding and applying such legal advice, 
and the public and Congress would be unable adequately to assess the lawfulness of executive 
branch action.  Indeed, federal law currently requires the Attorney General to notify Congress if 
the Department of Justice determines either that it will not enforce a provision of law on the 
grounds that it is unconstitutional or that it will not defend a provision of law against 
constitutional challenge.  
 
 
6.  OLC should publicly disclose its written legal opinions in a timely manner, absent strong 
reasons for delay or nondisclosure.   
 
 OLC should follow a presumption in favor of timely publication of its written legal 
opinions.  Such disclosure helps to ensure executive branch adherence to the rule of law and 
guard against excessive claims of executive authority.  Transparency also promotes confidence 
in the lawfulness of governmental action.  Making executive branch law available to the public 
also adds an important voice to the development of constitutional meaning–in the courts as well 
as among academics, other commentators, and the public more generally–and a particularly 
valuable perspective on legal issues regarding which the executive branch possesses relevant 
expertise.  There nonetheless will exist some legal advice that properly should remain 
confidential, most notably, some advice regarding classified and some other national security 
matters.  OLC should consider the views regarding disclosure of the client agency that requested 
the advice.  Ordinarily, OLC should honor a requestor’s desire to keep confidential any OLC 
advice that the proposed executive action would be unlawful, where the requestor then does not 
take the action.  For OLC routinely to release the details of all contemplated action of dubious 
legality might deter executive branch actors from seeking OLC advice at sufficiently early stages 
in policy formation.  In all events, OLC should in each administration consider the circumstances 
in which advice should be kept confidential, with a presumption in favor of publication, and 
publication policy and practice should not vary substantially from administration to 
administration.  The values of transparency and accountability remain constant, as do any 
existing legitimate rationales for secret executive branch law.  Finally, as discussed in principle 
5, Presidents, and by extension OLC, bear a special responsibility to disclose publicly and 
explain any actions that conflict with federal statutory requirements. 
 
 
7.  OLC should maintain internal systems and practices to help ensure that OLC’s legal advice is 
of the highest possible quality and represents the best possible view of the law. 
 
 OLC systems and processes can help maintain high legal standards, avoid errors, and 
safeguard against tendencies toward potentially excessive claims of executive authority.  At the 
outset, OLC should be careful about the form of requests for advice.  Whenever possible, agency 
requests should be in writing, should include the requesting agency’s own best legal views as 
well as any relevant materials and information, and should be as specific as circumstances allow.  
Where OLC determines that advice of a more generally applicable nature would be helpful and 
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appropriate, it should take special care to consider the implications for its advice in all 
foreseeable potential applications.  Also, OLC typically should provide legal advice in advance 
of executive branch action, and not regarding executive branch action that already has occurred; 
legal “advice” after the fact is subject to strong pressures to follow an advocacy model, which is 
an appropriate activity for some components of the Department of Justice but not usually for 
OLC (though this tension may be unavoidable in some cases involving continuing or potentially 
recurring executive branch action).  OLC should recruit and retain attorneys of the highest 
integrity and abilities.  OLC should afford due respect for the precedential value of OLC 
opinions from administrations of both parties; although OLC’s current best view of the law 
sometimes will require repudiation of OLC precedent, OLC should never disregard precedent 
without careful consideration and detailed explanation.  Ordinarily OLC legal advice should be 
subject to multiple layers of scrutiny and approval; one such mechanism used effectively at times 
is a “two deputy rule” that requires at least two supervising deputies to review and clear all OLC 
advice.  Finally, OLC can help promote public confidence and understanding by publicly 
announcing its general operating policies and procedures. 
 
 
8.  Whenever time and circumstances permit, OLC should seek the views of all affected agencies 
and components of the Department of Justice before rendering final advice. 
 
 The involvement of affected entities serves as an additional check against erroneous 
reasoning by ensuring that all views and relevant information are considered.  Administrative 
coordination allows OLC to avail itself of the substantive expertise of the various components of 
the executive branch and to avoid overlooking potentially important consequences before 
rendering advice.  It helps to ensure that legal pronouncements will have no broader effect than 
necessary to resolve the question at hand.  Finally, it allows OLC to respond to all serious 
arguments and thus avoid the need for reconsideration. 
 
 
9.  OLC should strive to maintain good working relationships with its client agencies, and 
especially the White House Counsel’s Office, to help ensure that OLC is consulted, before the 
fact, regarding any and all substantial executive branch action of questionable legality. 
 
 Although OLC’s legal determinations should not seek simply to legitimate the policy 
preferences of the administration of which it is a part, OLC must take account of the 
administration’s goals and assist their accomplishment within the law.  To operate effectively, 
OLC must be attentive to the need for prompt, responsive legal advice that is not unnecessarily 
obstructionist.  Thus, when OLC concludes that an administration proposal is impermissible, it is 
appropriate for OLC to go on to suggest modifications that would cure the defect, and OLC 
should stand ready to work with the administration to craft lawful alternatives.  Executive branch 
officials nonetheless may be tempted to avoid bringing to OLC’s attention strongly desired 
policies of questionable legality.  Structures, routines and expectations should ensure that OLC is 
consulted on all major executive branch initiatives and activities that raise significant legal 
questions.  Public attention to when and how OLC generally functions within a particular 
administration also can help ensure appropriate OLC involvement.  
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10.  OLC should be clear whenever it intends its advice to fall outside of OLC’s typical role as 
the source of legal determinations that are binding within the executive branch. 
 
 OLC sometimes provides legal advice that is not intended to inform the formulation of 
executive branch policy or action, and in some such circumstances an advocacy model may be 
appropriate.  One common example:  OLC sometimes assists the Solicitor General and the 
litigating components of the Department of Justice in developing arguments for presentation to a 
court, including in the defense of congressional statutes.  The Department of Justice typically 
follows a practice of defending an act of Congress against constitutional challenge as long as a 
reasonable argument can be made in its defense (even if that argument is not the best view of the 
law).   In this context, OLC appropriately may employ advocacy-based modes of analysis.  OLC 
should ensure, however, that all involved understand whenever OLC is acting outside of its 
typical stance, and that its views in such cases should not be taken as authoritative, binding 
advice as to the executive branch’s legal obligations.  Client agencies expect OLC to provide its 
best view of applicable legal constraints and if OLC acts otherwise without adequate warning, it 
risks prompting unlawful executive branch action. 
 
The following former Office of Legal Counsel attorneys prepared and endorse this document: 
 
Walter E. Dellinger, Assistant Attorney General 1993-96 
Dawn Johnsen, Acting Assistant Attorney General 1997-98; Deputy AAG 1993-97 
Randolph Moss, Assistant Attorney General 2000-01, Acting 1998-2000; Deputy AAG 1996-98 
Christopher Schroeder, Acting Assistant Attorney General 1997; Deputy AAG 1994-96 
Joseph R. Guerra, Deputy Assistant Attorney General 1999-2001 
Beth Nolan, Deputy Assistant Attorney General 1996-99; Attorney Advisor 1981-85 
Todd Peterson, Deputy Assistant Attorney General 1997-99; Attorney Advisor 1982-85 
Cornelia T.L. Pillard, Deputy Assistant Attorney General 1998-2000 
H. Jefferson Powell, Deputy Assistant Attorney General and Consultant 1993-2000 
Teresa Wynn Roseborough, Deputy Assistant Attorney General 1994-1996 
Richard Shiffrin, Deputy Assistant Attorney General, 1993-97 
William Michael Treanor, Deputy Assistant Attorney General 1998-2001 
David Barron, Attorney Advisor 1996-99 
Stuart Benjamin, Attorney Advisor 1992-1995 
Lisa Brown, Attorney Advisor 1996-97 
Pamela Harris, Attorney Advisor 1993-96 
Neil Kinkopf, Attorney Advisor 1993-97 
Martin Lederman, Attorney Advisor 1994-2002 
Michael Small, Attorney Advisor 1993-96 
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